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VROM THE HUSTINGS COURT, PART TWO, OF THE CITY OF RICHMOND. 
"The briefs shall be printed in type not less in size than 
small pica, and shall be nine inches in length and six inches 
in width, so as to conform in dimensions to the printed 
records along with which they are to be bound, in accord-
ance with Act of Assembly, approYed March 1, 1903; and 
the clerks of this court are directed not to receive or file a 
hrief not conforming in all respects to the aforementionecl 
requirements.'' 
The foregoing is printE'd in small pica type for the infor-




II. R'rTDW ART .TONES, Clerk. 
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T. D. PARRISH AND N. A. WARD. 
To the Ilonorable The Judges of the Supreme Court of Ap-
peals of Virginia: 
Your petitioner, Amelia Bear, is aggrieved by the final 
judgment of llustings Court, Part Two, of the City of Rich-
mond, Virginia, entered on the 7th day of January, 1926, in 
the action ofT. D. Parrish and N. A. "\Vard, plaintiffs,' against 
Amelia Bear, defendant. 
f" Your petitioner was and still is the ow·ner of house and 
lot No. 616 E. Franklin Street (North Side) Richmond, Vir-
ginia, "~ith the lot on which it stands. Immediately to the 
rear of: the building on the North is a strip of concrete 3 ft . 
.' 6 inches wide; to the west of the building is a wide alley and 
to the east is a narrow alley. 
The plaintiffs in the lower. court are real estate salesmen; 
one _of them N. A. Ward a pproa~hed the own<tr and asked 
her what she would take for the property and she gave him 
the price of $30,000, and stated that she understood that the 
·concrete strip wont with the property as Mr. "\Vallerstein 
from whom she bought it, told her that it did. 
The owner. talked with N. A. Ward and also with T. D. 
Parrish as to the proposed .sale. Ward stated (page 60, 
transcript of the record) : "Q. Wa.s anything said to you re-
garding how much you were going to charge for making the 
sale and conveyance~ A. "\Vell, not at that time between me 
and :Miss Bear, because I thoroughly understood that Miss 
Bear kne'v that I "did not work for nothing, and there was 
a commission for selling the property if I sold it.'' 
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Parrish stated that he ag-reed to cut the commission, from 
$850 to $700. 
Owner testified {page 66, transcript of record): A. "He 
said he would complete the sale and charge me $700 commis-
sions.'' 
A written offer to purchase signed J. N. Walker (seal) 
for Mutual Ins. Co. of Ri.chmond, Va., was submitted with ' 
the provision therein ''Provided the alleys on each side of 
No. 616 E. Franklin a.re not to be or will not be closed'', but 
the owner was not willing to accept the offer with tha.t pro-
vision therein, and Parrish scratched out that provision -and 
the offer was accepted· by B. J. Bear (seal), Agent for Amelia 
Bear. 
The title was examined and it was reported that the con· 
crete strip 3' 6" wide was not a part of the land by the deed. 
J. N. Walker testified that if he had been told that the con-
crete strip at the North of the house was not included that 
he certainly would not have signed the offer and when asked 
Q. "Mr. Walker, this contract that has just been read to 
you, I would like to ask whether you would have signed that 
contract and agreed to take this property after the provi-
sions regarding the alleys were stricken out." A. "I don ''t 
think so.'' Q. ''Did you ratify or confirm it in any way Y '' A. 
''I can't remember * * :!io I didn't tax my memory witn 
these matters, to be frank. I don't think I would have signed 
it with that scratched out. It was not scratched out when I 
signed it. ". Q. "You did not ·authorize the correction'" 
A. ''Not to my know ledge, no, sir.'' . 
The sale was not consummated and the brokers claimed 
· the commission and the owner declined to pay because there 
was no sale,-no binding contract between the proposed buyer 
and the seller. 
The brokers instituted this action for $700 commissions 
and the jury rendered a verdict for that amount in favor 




1. That under the agreement between the owner and the 
brokers it was the duty of the brokers to obtain a written 
agreement, binding upon the purchaser and the seller before 
they would be entitled to -a commission. 
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2. That the written offer was not binding upon the pro-
posed purchaser, because it was under seal and was altered 
by the broker without authority of J. N. Walker OJ,' the Mu-
tual Ins. Company. 
3. That if the statement had been made to the proposed 
purchaser that the strip of concrete .North of the building 
did not go with the property, that he would not have signed 
the offer;. therefore, brokers would not have made the sale 
and they are not damaged and are not entitled to commis-
sions. 
4. That the sale was not consummated because of the pro-
vision stricken out of the written offer as well as because of 
the failure to deliver the concrete strip and therefore brok-
ers are not entitled to commissions. 
5. That brokers did not consummate a sale and did not pro-
cure a written contract binding upon the proposed purchaser 
to purchase the property. 
The lo,ver court placed the instant case in the wrong class 
.of cases, as will later be argued under the instructions. 
· There are distinct classes of cases relating to real estate 
brokers commissions; the one where the Agent is employed 
to find a purchaser and he is entitled to his commissions 
when he has found a party, ready, willing and able to buy 
upon terms satisfactory to the owner. Another class of cases 
is where the broker has a definite agreement with the owner, 
specified or implied to do something more than find the pur-
chaser, and in this class of cases he must perform all that he 
undertakes to do in order to be entitled to his commissions. 
In the instant case the brokers specifically undertook to 
negotiate and complete the sale; se.e testimony of owner, 
transcript of record, page 66: 
A. ''He said he 'vould complete the sale and charge me 
$700 commissions.'' 
This is confirmed by Baring Bear, transcript, page 72: 
A. "I said Mr. Parrish is right here. I will let him talk 
to you and Mr. Parrish talked to her in my presence and 
made the remark that he ·would charge $700 commissions 
and complete the deal.'' 
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The other broker, N. A. Ward, who originally approached 
the owner on this point, testified as follows: transcript, page 
60: 
A. "I thoroughly understood that Miss Bear knew that I 
did not F.Ork for nothing and there was a commission for 
selling the property, if I sold it." 
Here it is plain that he was only to receive a commission 
.for selling the property, and not for finding a person ready, 
willing and able to buy, and he emphasized that fact' when 
he added the words "if I sold it". 
This clearly shows that the brokers were not to get a com-
mission _unless they made a sale, therefore, this case comes 
_under the second class ·where the broker would not be en-
titled to a. commission simply for finding a party ready, will-
ing and able to buy, but must make a sale. 
If there is any doubt about the above; then let us see what 
circumstances confirm this view. 
The brokers by their actions certainly confirmed this view, 
for they did not give the owner an opportunity to treat with 
the proposed purchaser or to negotiate with him in any man-
ner. The brokers negotiated with the proposed purchaser.; 
prepared the written proposal, which the proposed pur-
chaser signed; received the check for $100 to bind the bar-
gain, and· did not deliver it to the owner, but returned it to 
the proposed purchaser; retained the written offer of pur-
chase as submitted and altered, and did not deliver it to the 
owner, obtained the notes paid, which had been secured by 
_the trust deed upon the property; was to have this deed pre-
pared by J. H. Guy, Attorney-at-law, without consulting the 
owner about it,...and did not introduce the proposed purchaser 
to the owner or in any manner enable them to get together 
in the transaction until after the time limit in the proposal 
of purchase had expired and the. proposed purchaser had de-
clined to take the property; and this after it was clearly shown 
,that there was no contract between the proposed purchaser 
and the owner as 'vill be shown in discussing that branch of 
the case. 
From the testimony above and those acts we insist that 
the brokers undertook to negotiate this whole transaction 
and are not entitled to a. commission, because they did not 
make a sale and did not procure a contract binding on either 
the proposed pu~chaser or the owner. 
Just here we quote from Ca.ld10.ell vs. Ta.n.nhill, 117 Ya. 11, 
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at page 15, In Skyles & Clarke . on Agency, Sec.· 772, it is 
said: ''If the· broker is specially employed to negotiate for 
his principal the purchase, sale or exchange of real estate at 
a fixed sum, his services will not be complete until a valid 
written contract binding on both vendor and purchaser has 
been entered into to purchase, sell or exchange on the terms 
specified, unless ·this condition is waived by the principal; 
but until such contract has been made or waived the broker . 
ha8 not earned his commissions. If it be agreed between 
the broker and the owner that such contract of sale shall be 
in writing, then no commission can. be collected until such 
written contract is furnished.'' 
Page 15-A broker, says 1\{eechens or Agency, Sec. 2428 
employed to sell real estate may be authorized and required 
by the terms of his undertaking not only to find arpurchaser, 
but even to conclude an actual transfer, or at least to procure 
from the purchaser a valid written agreement binding him 
to purchase upon the terms specified; and where this is the 
understanding the broker has not earned his commission un-
til he has performed it, or the principal has accepted a less. 
complete performance. 
In llf assie vs. Finns tone, 134 Va. 450, on page 455, the 
Court says: ''Where a broker is not merely authorized to 
find a purchaser, but in order to comply with his undertak-
ing the property must be actually sold. The broker does not 
become entitled to his commission by merely producing the 
customer who is ready, willing and able to purchase, unless . 
a sale or contract to sell is actually entered into by the owner 
of the land", and for this latter proposition tbe Court cites 
CalduJell vs. Tannhill, 117 Va. 11-84 S. C. 6. 2 Meechen on 
Agency, Sec. 2427-2 Skyles & Clark ot1 Agency, Sec. 1770. 
(a) The instruction No. l we again urge was erroneous 
because in the instant case the brokers undertook to do more 
than find a purchaser, they undertook to negotiate the whole 
matter; they undertook to procure a 'vritten binding contract, 
'vhich, they by their own action defeated, by altering the pro-
posal or offer; they undertook to complete the sale and failed 
to do so. See testimony of Amelia Bear, Bearing Bear and 
A. N. Ward, here:nbefore referred to. 
The case of Strickland vs. Fairfax, 110 Va. 142, at page 
145, clearly and succinctly states the law as follows: 
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. ''It is well settled that a broker's right to compensation 
attaches only when he has completed his services, and not 
till then. See Crockett vs. Grayson, 98 Va. 354, 357, 36 S. E. 
477-and cases there cited. 2 Clarke & Skyles on Law of 
Agency, Sees. 770-771; 19 Cyc. 240. 
This same principle is confirmed in Green vs. :Alauye, Au-
. ditor, 112 Va. · 352, page 360. 
This, in addition to the testimony that the broker.s agreed 
to do_ more than merely find a purchaser ready, able ·and 
willing &c., the evidence shows conclusively that the brokers 
agreed to complete the sale; that they negotiated the w-hole 
matter and under the above decision 'vere not entitled to a 
.commission because they failed to procure a contract in writ-
ing binding upon the purchaser. 
The Court erred in giving instruction #1 because it stated: 
· "The Court instructs the jury that the general rule of law 
in case.s of this character is that a broker undertaking to sell 
. real estate, contracts with the principal to furnish a pur-
chaser ready, :willing and able to buy upon terms satisfac-
tory to the proposed vendor, or principal'', and it was error 
also because the instruction referred to the contract of s·ale 
exhibited-while, in fact, there was never a contract entered 
into. 
While, as shown above, that general rule of la'v referred 
to is not applicable to the instant ca.se, because it was the 
duty of the broker here to obtain a written contract binding 
upon the purchaser, and we will now endeavor to show that 
the written offer never became a contract; it is true that it 
was a binding offer when presented to the Agents, yet it was 
altered by the Agent, without authority, which defeated it 
as an offer and as a contract; because when the seller-re-
fused to accept it as presented, the Agent altered 'it, and 
the seller then accepted on different terms, this was eq uiva-
lent to a rejection of the offer and it could not be revived 
without the subsequent agreement of the proposed pur-
chaser. 
There is a line of decisions to the effect that when the pro-
posed purchaser fails or refuses to carry out the sale, then 
it becomes the duty of the seller to sue to enforee the sale. 
We ask }lere how can this owner sue the proposed purchaser, 
there is" no binding contr_act here; the written offer was al-
tered by the Agent and defeated as an offer and as a con-
tract aR will be later argued • * *, and furthermore 
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the written offer to purchase the property with the check 
for $100.00 attached thereto, was never delivered by the 
broker to the owner, but said offer was retained by the brok-
ers and the check of $100.00 attached thereto to bind the sale 
was returned by "the brokers to the proposed purchaser with-
out the knowledge and consent of the owner. 
In a suit by defendant against the proposed purchaser a 
complete answer would be that the Mutual Insurance Co. is 
not liable because the proposal was altered after it was signed 
by its president and before it was accepted by the owner and 
therefo"re that there never has been a contract, the minds of 
the parties never met. 
The Court erred in refusing to give instruction A. We 
have shown that the brokers negotiated the whole matter, 
and that they were not entitled to a commission because they 
did not procure a written contract binding upon the proposed 
purchaser and the seller. 
It appears from the evidence that the brokers received 
the written offer -and received the check for $100 and after 
the own~r refused to accept the offer the plaintiffs .scratched 
out a part of the ·written offer and then. had it accepted l?Y 
the owner; bear in mind the brokers never introduced the 
proposed purchaser to the owner. After the proposed pur-
chaser had refused to comply, the broker.s returned the check 
and never delivered to the owner the writing referred to, 
but surrendered the check which was given to bind the bar-
gain, if any; therefore the said instruction A. should have 
been granted because the brokers were the Agents of both 
parties and negotiated the whole transaction and returned 
the consideration ·which had been deposited with them and 
by their conduct prevented the owner from having any nego-
tiations with the purchaser. 
The Court erred in refusing to give instruction B. 
vVe have shown above that _the broker.s negotiated this 
whole matter and that they were not entitled to a commis-
sion, because they did not procure a written contract binding 
upon the proposed purchaser and the seller. Now let us 
consider this paper which has been referred to as a contract. 
It was a writing; it was under seal, and contained the pro-
.vision, ''Provided the alleys on each side of No. 616 E. Frank-
.lin are not, to be or will not be closed.'' See transcript of re-
.cord, page 10. 
This provision was stricken out by the brokers without au-
thority according to law, of J. N. Walker, who signed it, there-
fore, it was not binding and as it was accepted by the seller 
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after it was so altered it was not an acceptance, but a rejec-
tion. 
- The alteration was not authorized by J. N. Walker, who 
signed it. See transcript, page 35. A'1r. Walker, this con-
tract &c., through page 36-' 'not to my knowledge &c., no 
sir". 
Thus it was a writing under seal and altered without au-
thority, it was not binding on either the signer thereof, nor 
the seller, who accepted it after it was altered. 
Crews vs. Sulliv:an, 133 Va. 478 on page 484 (7). 
''If to the acceptance of the proposal of a vendor a condi-
tion be affixed by the party to whom the offer is made or any 
modification or change in the offer be made or requested, 
this will constitute a rejection of the offer-6 R. C. L., p. 
608, Sec. 31. 1Veaver v. Bur.e, 31 W.Va. 736-8 S. C. 743-
3 L. R. A. 94; In ... '). C.o. vs. Oa.r·r·ington, 3 Conn. 357; Ra.ilroad 
Co. vs. Bartlett, 3 Cush. (~lass.) ~25; Four Oil Co .. vs. United 
Oil Prof!ucers, 145 Cal. 623, 79 Pac. 366-68 L. R. A. 226. '' 
"Page 485 (12) Mutuality of obligation is essential to .the 
validity of a contract, and it is not binding upon. either party 
until the minds of the parties meet on one and the same set 
of terms.'' 
''Page 483 ( 4-5) It is settled law that an offer may be with-
drawn at any time before acceptance. A proposition must be 
accepted before it is withdrawn or it becomes inoperative.'' 
''There must be no variance . between the acceptance and 
the offer. Accordingly, a proposal to accept, upon terms 
varying from those offered is a rejection of the offer and 
puts an end to the negotiations, unless the party who made 
the original offer renews it, or assents to the modification sug-
gested. The other party, having once rejected· the offer, can-
not afterwards revive it by tendering an acceptance of it. 
Having in effect rejected the offer by this conditional ac-
ceptance the offer cannot subsequently bind the offerer by 
an unconditional acceptance. 6 L. R. C. L., p . .' 608, Sec. 31-
Baird vs. Pratt, 148 Fed. 825. 78 C. C. A. 515-10 L. R. A. 
(N. S.) 1116; Mailay vs. Harvey, 90 Ill. 525-32 A. M. Rep. 
35; Egger vs. Nesbit, 122, No. 637- 27 S. W. 385--43 Am. 
St. Rep. 596; Ilutchinson. vs. Bo'lvker, 5 M. & W. 535-Hyde 
vs. Wrench· 3 Beav. 336.'' . 
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. . 
See also Lynchburg H. Mills vs. Chesterfield Mfg. Co., 107 
Va. 73-page 77-Va. Hot Springs vs. Hamson, 93 V-a. 569, 
p. 576. A sealed instrument can only be altered by one who 
has express authority under seal to alter it. Gordon vs. 
Funkhouser, 100 V a. 675, page 683 & 684. 
Sacks vs. Owings, 121 Va. 162, p. 171; Preston vs. Hull, 64 
Va. 600, p. 604. 
We submit that this instruction should have been given 
that the jury might pass upon the evidence as to the altera-
tion of said offer, and under instructions of the· Court, as to 
the law regarding· the effect of the alteration of the written 
offer, and we think the instruction properly presents the law. 
The Court erred in refusing to give instruction C. asked 
for by defendant. 
The defendant understood that she oWned and could con-
vey the strip of land three feet wide covered by the concrete 
to the north of the building, but the title examin.er reported 
that it was not included in the conveyance· to her; therefore 
it may be said that it was a misrepresent_~tion on her part to 
state that it was a part of her property, although an inno-
cent misrepresentation did not injure the plaintiffs, it did' 
not prevent them from earning a commission, for the rea-
son that if she had stated that it did not go with the prop-
erty, then the proposed purchaser would not have offered to 
purchase; in other words, if the true state of this strip had 
been told, the proposed purchaser would not have been in-
tel:'ested and would not have made an offer and the plain-
tiffs would not have made any claim to commissions, there-
fore, they have not been injured or damaged. 
This principal of law is clearly laid down in the case of 
Grayson vs. Crockett, 98 Va. 354. 
We submit that the Court erred in overruling our motion 
to set aside the verdict as contrary to law and evidence, and 
instructions given the jury by the Court. 
"\Ve feel that we have shown above that the Court misdi-
rected the jury in instructions 'vhich we have argued, ·and 
that those instructions did not present the law applicable to 
this particular case, as we have argued~ 
We, therefore feel that the jury was not justified in bring-
ing in a v~rdict of $700 in· favor of the plaintiffs, because 
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l;I.D.der the law applicable to this case, the broker was not en-
titled to his commissions until he had performed the duty 
he agreed to perform, i. e., necessary for him, as one of the 
plaintiffs testified-"! thoroughly unqerstood that Miss Bear 
knew that I did not work for nothing, and there was a com-
mission for selling tl1e property, if I sold it"; and ·as there 
was no sale, and there was no binding contract between the 
proposed purchaser and seller, that therefore, the. plainti:f1s 
are not entitled to a commission, and the verdict of the jury 
should have been set aside. 
We therefore ·ask that this Honorable Court will grant a 
writ of error and a stt,persedeas, and upon consideration of 




.ALLEN G. COLLINS, p. q. 
AMELIA BEAR, 
by Counsel. 
We the undersigned Counsel, practicing in the Supreme 
Court of Appeals of Virginia, are of the opinion that· the 
judgment complained of in the foregoing petition is erron-
eous ·and should be revie·wed in said Court. 
MELVIN FLEGENHEIMER, 
ALLEN G. COLLINS. 
Received ~ une 25, 1926. 
H. S. J. 
Writ of error allowed and S'tlpe'rsedeas awarded. Bond 
$1,000.00. 
July 2, 1926. 
Rec 'd July 3, 1926. 
STATE OF VIRGINIA; 
City of Richmond, to-wit: 
JESSE F. WEST. 
H. S. J. 
Pleas at the Clerk's Office and Court Room of Hustings 
Court, Part II, of the City of Richmond, Va~, on the 25th 
day of, November, 1925. 
0 
. l 
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Be it remembered, that heretofore, to-wit: at rules held in 
the Clerk's Office of the Hustings Court, Part II, of the City 
of Richmond, on the 16th day of Feby., 1925, that being 2nd 
Fe by. Rules, 1925, came T .. D. Parrish and N. A. Ward, by 
their attorney, W. K. Mathews, and filed their declaration of 
trespass on the case in assumpsit against Amelia Bear, which 
declaration is in the following words and figures, to-wit: 
In the Hustings Court, Part Two, of the City of Richmond, 
to-wit: 
Second February Rules, 1925. 
T. D. Parrish and N. A. Ward complain of Amelia Bear of 
a plea of trespass on the case in assumpsit. For this, to-
wit, that heretofore, to-wit, on the 5th day of May, 1924, the 
defendant was indebted to the plaintiffs in the sum of $700.00 
for the price and value of goods then and there sold and de-
livered by the plaintiffs to the defendant at her request . 
.And in the su_!D. of $700.00 for the price and valu€4 of other 
goods bargained and sold by the plaintiffs to the defendant 
at her request. .. 
And in the sup1 of $700.00 for the price and value of work 
then and there done by the pl~intiffs for the defendant at her 
request. 
And in the .sum of $700.00 for materials furnished then 
and there by the .plaintiffs to the defendant at her request. 
And in the sum of $700.00 for money then and there lent 
by the plaintiffs to the defendant et her request. 
And in the sum of $700.00 for money then and there paid 
by the plaintiffs for the use of the defendant at her request. 
And in the sum of $700 for money then and there received 
by the defendant to the use of the plaintiffs . 
.And in the sum of $700.00 for mqney found to be due from 
the defendant to the plaintiffs on account then and there 
stated between them. 
And the defendant afterwards, to-wit, on the day and 
year aforesaid, in consideration of the premises respectively, 
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then and there promised to pay the said several sums of 
money respectively to the plaintiffs on request. 
page 2 ~ Yet the defendant hath disregarded the said promi-
ses, and hath not paid any of the said s~veral sums 
of money, or any of either of them, or any part thereof, but. 
~o pay the same hath hitherto wholly failed and refused, -and 
still refuses, to the plan tiffs' damage $1,000.00. And there-
fore they bring their suit~. 
W. K. MATHEWS, p .. q. 
page B ~ NON ASSUMPSIT. 
Filed Feby. 11, 19·25. 
And the said defendant, by her attorneys, comes and says, 
that she did not undertake or p1·omises in the manner and 
form as the said plaintiff hath above complained. And of 
this the said defendant puts herself upon the country. 
(Counter affidavit filed herewith.) 
.. AMELIA BEAR. 
ALLEN G. COLLINS, 
MELVIL FLEGENHEIMER,_ p. d. 
State of Virginia, 
City of Richmond, to-wit: 
The· above plea was subscribed and· sworn to before me the 
undersigned Notary Public by Amelia Bear, the defendant in 
the above mentioned action, this lOth day of February, 1925. 
JACOB S. COHN. 
COUNTER. AFFIDAVIT. 
State of Virginia, 
City of Richmond, to-wit: 
This day personally appea-red before me, JacobS. Cohn, a 
notary Public in and for the City aforesaid, in the State of 
Virginia, Amelia Bear, ·who made oath before m~ in my said 
City and she is defendant in the above-entitled action, and 
that she verily believes that the plaintiffs are not entitled 
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to recover anything· ·from the defendant on the claim as-
serted in said action. 
Given under my hand this lOth day of 1Pebruary, 1925. 
JACOB S. COHN, 
Notary J:lublic. 
page 4 } .And at another day, to-wit: At a like Hustings 
Court, Part II, continued by adjournment and held 
for the said City, on the 17th day of April, 1925. Upon mo-
tion of counsel for the plaintiffs, the. Court doth order the 
defendant herein to file her Grounds of Defense on or before 
April 24th. 1925. 
GROUNDS OF DEFENCE. 
The Plaintiffs have not performed t~e service which en-
titled them to the commissions claimed. 
Ther~ has not been entered into a valid, written contract 
binding on both vendor and purchaser to purcase or sell on 
terms specified. 
The plaintiffs have not procu!"ed a purchaser ready, will-
ing and able to complete a purchase upon the terms author-
ized by the defendant. . 
There has not been a consummated sale of the real estate. 
The plaintiffs have waived a:qy right to a commission if 
they ev~ had a right. 
MELVIN FLEGENHEIMER, 
ALLEN G. COLLINS, 
for defendants. 
page 5 l And at another day, to-wit: .At a like Hustings 
Court, Part II, ~ontinued by adjournment and held 
for the said City, on the 25th day of November, 1925. This 
day came the parties in person and by counsel, and the de-
fendant, by counsel, having heretofore filed in writing her 
plea of Non Assumpsit & Counter Affidavit put herself upon 
the C9untry and the plaintiff likewise and issue is joined 
thereupon. Whereupon came a panel of nine qualified ju-
rors free from exception for the trial of the issue joined in 
this case, and from said panel of nine qualified jurqrs the 
parties, by their attorneys, beginning with the plaintiffs al-
tern'ately ·strur.k from said panel the names of one juror 
----------- -- -
14 Supreme Court of Appeals of Virginia. 
each, the remaining seven constituted and composed the jury 
for the trial of the issue joined in this case, to-wit: Clyde D. 
Garber, W. R. Gibbs, A. L. High, Stuart Jackson, C. P. 
Hall, M. C. Gathright & Thos. Glover, who being elected, 
tried and sworn the truth to spea}{ upon the issue joined and 
having fully heard the evidence and arguments of counsel 
retired to their room to consult upon a verdict, after which 
consultation they returned into Court and rendered the fol-
lowing verdict, to-wit: "We, the jury, on the issue joined, 
find for the plaintiffs and assess their damages at $700.00 with 
interest from June 25th, 1924, till paid.'' W. R. Gibbs, Fore-
man. And then the jury was discharged. FJ;hereupon the 
defendant, by counsJ~l, made the following motions, that th~ 
verdict of the jury be set aside on the ground that said ver-
dict was contrarv to the law and the evidence & misdirec-
tion on the law by the Court to the jury, which motions. the 
Court ordered docketed & continued. 
page 6 ~ And at another day, to-wit: At a like Hustings 
Court, Part II, continued by adjournment and held 
for the said City, on the 7th day of January, 1926. 
This day came agajn the parties, by counsel, and the Court 
having fully· considered the motions of the defendant to set 
aside the verdict of the jury on the ground that said verdict 
was contrary to the law ·and the evidence & misdirection on 
the law by the Court to the jury doth overrule said motions, to 
'vhich ruling of the Court the defendant, by counsel, excepted. 
Therefore it is considered by the Court that the plaintiffs 
do recover of the defendant the sum of seven hundred dol-
lars with interest from June 25th, 1924, until paid and their 
costs by them in this behalf expended. And the defendant, 
by her counsel, having expressed her desire to apply to the 
Supreme Court of Appeals of Virginia for a writ of error 
and super.sedeas, it is ordered that the execution of this judg-
ment be suspended for th~ period of 90 days in order to en-
able the said defendant to apply for said writ, but this order 
is not to be effective unless the defendant or someone for her 
shall within 15 days from the entry of this order enter into 
a bond in the penalty of $1,400.00 with surety to be approved 
by the Clerk of this Court and conditioned to pay the judg-
ment & costs in this case by reason of said appeal. The said 
Defendant is given a period of 60 day.s within which to file 
such Bills of Exceptions aE she is advised is proper. 
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page 7} And at another day, to-wit: At a like Hustings 
Court, Part II, continued by adjournment and held 
for the said City, on the 6th day of March, 1926. 
This day came the, parties, by their ~ttorneys, and the de-
fendant pursuant to _leave heretofore given her tendered her 
Certificate of Exceptions to sundry ruling.s of this Court, 
said Certificates being numbered 1 to 8, inclusive, which were 
duly signed, dated & sealed & ordered to be made a part of 
the record, which is accordingly done. 
page 8 } Virginia, · 
In H1;1stings Court of the City of Richmond, Part 
II. 




The following evidence on. behalf of the plaintiffs and of 
the defendant respectively as hereinafter denoted is all the 
evidence that was introduced at .the trial of this case . 
. Insert evidence. 
Which i.s signed, sealed and made a part of the record. 
Mar 6th, 1926. 
ERNEST H. WELLS, Judge. (Seal) 
page 9 } Virginia, 
In Hustings Court, Part 2, of the City of Rich-
mond. 
T. D. Parrish and N. A. Ward 
vs. 
Amelia Bear. 
November 25, 1925. 
EVIDENCE FOR THE PLAINTIFF. 
T. D. PARRISH, 
Was duly sworn and testified as follows: 
16 Supreme Court of Appeals or Virginia. 
DIRECT EXAMINATION. 
By Mr. Mathews: 
Q. Mr. Parrish, what is your business Y 
A. Real estate business. 
Q. How long have you been in the real estate business in 
RichmondY · 
A. Since 1913. 
Q. In this particular controversy, here, were you asso-
ciated with any other salesman t · 
A. Mr. Ward. 
Q. What are his initials ~ 
A. N .. A., I believe. 
Q. I wish you would tell the jury how you came 
page 10 t intp this case and what you did about 'it. 
4_. In some way Mr. Ward became acquainted 
with Miss Bear and solicited the sale of her property and 
listed it in my office for sale. Later he got in touch with Mr. 
Walker and Mr. Throckmorton. 
Q. Who is Mr. WalkerY 
A. Mr~ Walker is President of that insurance Company. 
Q. Is that Mr. ~T. L. Walker, or Mr. J. N. Walker~ 
A. I don't know which it is. It is the President of that · 
life insurance company. }4r. Ward finally succeeded in get-
ting a contract from him. 
Q. Were you present when it was gotten Y 
A. No, sir. 
Q. What you mean is that the contract was brought to 
yon, is itY 
A. Yes, guaranteeing to keep open the east and west al-
leys. 
Q. Read that contract to the jury, please, sir. 
Witness reads said paper to jury as follows: 
I hereby agree to give Thirty thousand dollars Dollars 
($30,000), payable Cash subject to present mortgage. ~ 
~9J;be a~Jb~siele e£.N~~. Fvsnk-li.n.:a.pemtQt 
j;.Q;M ~ wffiwth~r No. 616 E. Franklin street & 
Lot upon which it stand Provided the title is free 
page 11 ~ from valid objections; to be settled for within 30 
days from date hereof. Actual possession of 
premises subject to lease of present tenant; Taxes, Insur-
ance anq Rents to be pro-rated as of day of settlement. This 
offer to be bindi.ng for 30 days and do pay down the sum of 
$100.00 the receipt of which is hereby acknowledged to bind 
sale. 
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Witness my hand and seal at Richmond, Va., this 5 day 
of May, 1924. 
J. N. WALKER (Seal) 
for Mutual Ins. Co. of Richmond, Va. 
I hereby accept the above offer, and agree to pay regular 
commission. 
By Mr. Mathews: 
B. J. BEAR (Seal) 
Agt. for Amelia Bear. 
Q. Did you receive ·that contract when it was returned to 
your office 7 
A. Yes, sir, the contract was returned to my office and 
. Miss Bear refused to sign it. 
Q. W!tit a minute. You saw it when it was returned to your 
office Y 
A. Yes, sir. 
·Q. Did you take that contract, or did anybody 
page 12 ~ take it to her for her signature? 
. A. Mr. Ward and Mr. Luck took it up to her. 
Q. Do you know how that contract came to be scratched Y 
A. She refused to sign it-
Q. State what you know. 
A. No, I don.'t know only 'vha t was reported to me. 
Q. ·Did you fi.ee Miss Bear in the transaction at all ~ 
A. No, sir. 
Q. Do you know who signed the acceptance? 
A. A day or two later Mr. B. J. Bear caine in my office and 
we talked the matter over, and I said, ''Mr. Bear''-
Q.· Who is Mr. Bear~ 
A. He is the brother of Miss Amelia Bear. 
Q. Go ahead. 
A. He came in to know why i~ was that we couldn't get 
together. I said, "l\ir. Bear, Mr. Walker 'vants a guarantee 
that those two alleys cannot be closed, but that is a matter 
of impossibility, I know, for Miss Bear to guarantee a thing 
of that kind; I will have ·a talk with Mr. Walker and see if 
I cannot adjust the matter". He and I were sitting in my 
office together; I took up the phone and called Mr. Walker 
and said, ''Mr. Walker, in the matter of 616 E. Franklin 
street, it is impossible for' the seller to guarantee 
page 13 ~ that the alleys will not be closed, for the simple 
reason that the City Counsel and the Board of 
Aldermen close alleys when they see fit on all occasions; it 
is a matter of impossibility, she cannot guarantee a thing of 
,--~- ---
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that kind and it is unreasonable for you ro request it". I 
said, "Mr. Bear is here not to know what you all are going 
to do; let me scratch out this clause and see if we can't get 
it .signed". He said, "All right; I realize what you say'\ 
He agreed to scratch out this clause, and Mr. Bear was sit-
ting at my desk. I scratched it out. Then he took up the 
phone and called his sister, I suppose; he called Amelia 
Bear, and he said, "Amelia, I am down at Mr. Parrish's of-
fice ; he has sera tched out the cia use regarding the two alleys 
on the east and west sides, and he wants to know, what you 
are going to do about it". She said she was paying too 
much commission; Mr. Bear started to talk with me about a 
commission; I told him the commission had to be split three 
~ays, and I finally agreet to cut the commission from $850 
to $700. l-Ie told her over the phone, ''Amelia, he will cut 
the commission from $850 to $700' ', and he talked to her 
over the phone a 'vhile and he said, ''Must I sign the con-
tract", and he signed the contract. 
Q. Counsel admita. that he aigned it and had authority 
from Amelia Be.ar to sign it. Did 1\!Ir. Bear say to you then, 
or at any other time, that there was a provision in the con-
tract that they were not to pay commissions un-
page 14 ~ less. the sale actually went through, was consum-
mated~ 
A. Never in the world. 
Q. Did a~ybody tell you that? 
A. No, sir. 
Q. You say that you never saw Miss Bear? 
A. I never saw Miss Bear until Miss Bear came down to 
my office after 1\{r. Walker refused to take the prop~rty be-
cause he was not getting the rear alley. · 
Q. Who examined the .title, do you know? 
A. J\IIr. Walker asked me to get Mr. John Guy to examine 
the title, and he did. . 
Q. Did you get Mr. Guy to examine the title? 
A. Yes, sir. 
Q. Had the title been reported upon when ~Iiss Bear came 
to see you Y 
A. Yes, sir. 
Q. Did you see the abstract ~ 
A. Yes, sir. 
Q. Do you know why' the property 'vas surveyed? 
A. Just about the time that I thought Mr. Walker was 
ready to settle, I had bought the stamps to put on the deed, 
and everything was prepared, Mr. Guy suggested better have 
it surveyed. Mr. Redd surveyed the property and brought 
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two or three objections and Mr. Walker declined 
page 15 } to take it. . 
. Q. Do you know what the objections were~ 
A. The most serious objection was that the property was. 
represented to us as having three feet of ground in the rear 
on which a walk had been put, and yet the balcony over it 
which was .a part of the house didn't go with the house by 
the s~rvey. 
Q . .And Mr. Walker· 'vould not take it under those condi-
tions¥ 
.A. It was a house with a hall through the middle, and any-
body could put a wall and shut up the back door, also the 
'vindows. 
Q. What conversation did you have with }Iiss Bear when 
she came to see you 7 
.A. I was out of my office when Miss Bear and Mr. Flegen-
heimer came in. When I came in, they were all sitting around. 
Q. Whom were they talking to? 
.A. They were talking to lVIr. Ward and Mr. Luck. Mr. 
Flegenheimer began to ask me questions; I told him in .a gen-
eral way. 
Q. What questions did he ask you 1 
A. Why Mr. Walker wo.uld not tak~ the property. 
Q. And you explained the situation to him¥ . 
A. Yes. Miss Bear said that Mr. Wallerstein sold her the 
property and told her positivelY.: that the alley there belonged 
to her, and she built the balcony over the property thinking 
it was hers. 
page 16 } Q. Did she say it was hers 1 
A. She said it was certainly represented to her 
to be hers or she would not have built the balcony there if 
she had not thought it was hers. The balcony being a portion 
of/the house, she couldn't sell the house without the balcony, 
and the balcony was over ground that did not belong to her. 
Q. Did the survey show that? 
A. Yes. 
Q. Did Miss Bear say anything to you about not paying 
commissions because the· sale did not go through 1 
A. Not a word. Commissions were not mentioned. I made 
the suggestion that they should try to keep the alleys, for it 
was very essential to the property, whether they sold it or 
not. . 
Q. Did she come to any conclusion, so far as you know~ 
A. She said she wouldn't do anything. 
Q. I believe the contract shows that Mr. Walker put up a 
:check for $100? 
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A. I held that check until about the first of the month 
after that. That corporation was required the first. of every 
month to ge~ off a balance sheet, and they had' to show where 
the $100 had gone to, and they said return that check to them, 
that whenever I ne~ded it I could get it, that they 
page 17 ~ were ready to take the property any time I could 
settle ~ccording to the contract. 
Q. You knew Mr. Walker quite well, did you~ 
A. No. 
Q. I mean, you knew who he was? 
A. I ,knew who he was, yes. I had known Mr. Throckmor-
ton for a number of years. 
Q. You knew his reputation, did you Y 
A. He had the m()ney. 
Q. You knew the reputation of his insurance company when 
you had the transaction, did you¥ 
A. Yes. · 
Q. I notice that the check is dated J\.lay 23, and the contract 
is dated the 5th . 
. A. I was trying to get the contract signed before I got the 
check. 
· Q. Was the contract dated some !ime be:(Qre it was signed f 
A. Yes. 
Q. When did you fi1·st hear that Miss Bear claimed that 
you had. to have a complete transaction~ 
A. This is my first knowledge of it, when Mr. Collins men-
tioned it. 
Q. When he mentioned it just now f 
·A. Yes. 
page 18 ~ CROSS EXAMINATION. 
By Mr. Flegenheimer: 
. Q. Mr. Parrish, you said you did not have any conversa-
tion with Miss Bear regarding this matter? 
A. I never did, no, sir. J\.'Ir. Ward talked to her several 
times over the phone in my office, and I think he went up 
there several times to see her; but I never saw Miss Bear in 
my life until I met you and Miss Bear and Mr. Bear in my 
office that day . 
. Q. I want to see if I cannot refresh your memory. Do you 
recall that you did have a conversat~on with Miss Bear prior 
to the time you saw her with me at your office, and thati con-
versation was over the telephone, wasn't it, when her brother 
was there, and talked to her over the phoneY 
A. Every word that was said to Miss Bear that day was 
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by her brother. He was a right good talker, he likes to talk 
and he did it all. 
Q. I am asking whether you did not have a conversation 
with her that day regarding commissions 7 
A. No, sir, not a word. 
Q. Was 1Ylr. Walker present when you altered this con-
tract! 
A. No, sir; but he authorized me over the phone in the 
presence of Mr. Bear, and on that. authority Mr. Bear signed 
that contract. He was satisfied that what we were doing was 
legal, and on that· authority he got the consent of 
page 19 } his sister to sign that contract, and he signed it 
right there and then. · 
Q. Did Mr. Bear hear ·you and Mr. Walker talking over 
the phone? 
A. Yes, sir. He was sitting here; I was on the long end of 
the table and he ~as on the short end; I reckon he hear it. 
Q. As a matter of fact, the acceptance by him for his sis-
ter must have been after the 23rd day of May, was it notT 
A. Let me see the contract; I really can't tell you what the 
date of it was. 
Q. The contract is dated the 5th of May. 
A. (Examini~g) The. 5th gay of May, yes. 
Q. The 5th day of May, 19247 
A. Yes. 
Q. Now you obtained this check from Mr. Walker which is 
dated May 23rd, and you pinned that check to the contract, 
did you not? 
A. Yes, sir. . 
Q. That check was on the contract when Mr. Bear accepted 
the terms of this contract as altered by you, was it not¥ 
A. I really can't say. 1\Ir. Ward went up and got that 
check from Mr. Walker and ·I will not be positive whether 
that check was attached to this contract at the time, or _not. 
But, to make the matters settled, if I had not had the check 
at that moment, directly Mr. Bear signed ft I would have 
gott~n Mr. Ward to go up and get the check; 
page 20 ~ whether it was done previously I don't know. 
Q. When he signed it, didn't he ask you to give 
him that check? 
A. I expect he did; but, if· he did, the check was pinned to 
it, I wouldn't give it to him. 
Q. But he did ask you, did he 7 
A. I don't remember. But it was very natural Mr. Bear 
should ask for a check. 
Q. Why wouldn't you give it to him 7 
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, A. A real estate man in my business holds the check until 
the sale is settled. 
Q. Until the sale is consummated T 
A. Yes, sir. Then I owe them the difference between that 
check and the mortgage on the property. A real estate man 
always holds the check until the deal. is consummated. 
Q. Why did you hold this contract Y In other words, why 
didn't you deliver the contract to Miss BearY 
A. Well, I am agent fJN" the· hvo people, and I have to 
have a contract always by which to seftle the deal, if you 
want to settle it directly. We generally hold the contract by 
which to write the papers and all. . 
Q. And you were keeping. the contract and check for the 
purpose of writing the deed, were you notT 
A. Yes, sir. 
Q. And you were going to write the deed, were 
page 21 ~ you not ~ 
A. No, sir. I had intended then writing the 
deed, but when Mr. Walker said that he wanted Mr. John 
Guy to exa~ine. the title, I said to him myself, ''Well, then, 
better get Mr. John Guy to write the deed also'', and Mr. 
John Guy was going to write the abstract and the deed, and 
Mr. John Guy would have had to have this contract by which 
to·'draw the deed. · 
Q. Mr. John Guy did not represent Miss Bear, did heT 
A. No, he was representing Mr. Walker, but we generally 
have to have the deeds and contracts written to suit the 
purcha:s~r. 
Q. ""\Vho was going to pay ·for that deed? 
A. lVIiss Bear. 
Mr. ]\'!a thews: Your Honor, is that material~ 
The Court: Not at all. 
By Mr. Flegenheimer: 
Q .. I understand you to state, in answer to a question by 
your counsel, that you never heard it discussed by Miss Bear, 
or her brother, or any one else, that in order to earn com-
missions you had to consummate the sale, that the first time 
you heard it was when ~Ir. Collins made the opening state-
ment this morning¥ 
A. I never heard it, because it never arose until after the 
two parties signed. It sometimes rises before, 
page 22 ~ but 'vhen the two parties sign the contraQt there 
is no question of where the commission comes 
from. 
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Q. I understand that you never heard it mentioned prior 
to the time that Mr. Collins mentioned it in Court this morn-
ing? ' 
A. No, .sir. 
Q. Let me see if I cannot refresh your memory. You came 
to see me once or twice about this matter, did you notY 
A. Yes, sir. 
Q. After this sale was not consummated 7 
. A. Yes, sir. 
Q. You talked to me. about the matter, didm't you! 
A. Yes, sir. 
Q. Don't you recall my telling you that I did not think that 
Miss Bear was liable to you because you had not consum-
mated the sale ~ 
A. Well; Mr. Flegenheimer, what you think, as I told you 
that day~ no use in our discussing that question of what you 
think and I think; they are two different things. I told you 
at your office that there was no use in you and I discussing 
the matter any further. 
Q. I am not asking you if that was your position, but I 
am asking you whether, when you were talking to me, I did 
not tell you that I did not think you were entitled to com- · 
missions because you had not consummated the sale? 
page 23 ~ 1\ir. Mathe,vs: If Your Honor please, I object. 
The Court: Objection sustained. 
Mr. Fleigenheimer: I except. 
By Mr. Fleigenheimer: 
Q. No'v I will ask you whether, or not, you received a let-
ter from me regarding your commissions in this matter and 
the settlement of the sale~ 
A. I think I did. 
Q. Have you got the original with you 7 
Mr. 1\fathews: If Your Honor please, I object to the in-
troduction of that letter. · 
The Court: This letter might become pertinent, gentlemen, 
but at the present time it is not pertinent. 
Note: The jury then retired while the objection was ar-
gued. It being brought to the attention of the Court that 
counsel for defendant before the trial requested counsel for 
plaintiffs for a statement of particulars of the claim of the 
plaintiffs, and in response j,hereto counsel for plaintiffs filed 
with counsel for defendant the particulars of their claim 
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under date of September 22nd, 19·24, and on or about the 
same date, -upon the request of counsel for plaintiffs couns~l 
fo1· defendant filed her ground of defence with 
page 24 ~ counsel fo~ plaintiffs, and by consent of counsel 
for: plaintiffs and defendant the said bill of partic-
ulars and said grounds of defence are herewith filed among 
the court papers; whereupon counsel for defendant move for 
permission to amend the grounds. of -defen~ as filed, which 
motion the Court overruled and counsel for defendant ex- · 
cept. • 
The jury then returned. 
Mr. Flegenheimer: If Your Honor please, I want to offer 
two letters from Mr. Parrish to Miss Bear, as well as a copy 
of my letter, the original of which I ma_iled to Mr: Parrish. 
Mr. Mathews: If Your Honor please, I make the same ob-
jection. 
The Court : I think, gentlemen, they will have to come in 
later and I might as well let them come i~ now. · 
Mr. Flegenheimer: Now, if Your Honor, please, I can go 
along the line I originally desired f -
The Court: Yes, sir. 
Counsel for defendant reads in evidence the following let-
ters: 
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Miss Amelia .)3ear, 
Bellmont Appt 's 
Richmond, V a. 
Dear Madam: 
June 11th, 1924. 
We have seen Mr. Walker today 'vho represents the Mu-
tual Ins. Co. and they still want to buy your property No. 
616 E. Franklin Street and declined to buy unless t!ley could 
get posession of the property as represented to them. 
Your attorney Mr. Flegenheimer says you cannot convey 
the three feet as you do not own it. Therefore the Mutual 
Insurance Co. declines to ·accept same unless you can de-
liver the property according to representation. 
VVe have sold the property and herefor_have earned our 
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commission and wHl appreciate it if you will send us a check 
for $700.00 according to agreement. 
Miss Amelia Bear 
Belmont Appt 's 
Richmond Va 
Dear Madam: 
Yours Very Truly 
T. D. P ARJ;tiSH. 
June 18th 1924 
I had a talk with Mr. Flegenheimer yesterday and obtained 
very little satisfaction of him and unless we hear something 
satisfactory by June the 25th we shall be compelled 
page 26 ~ to place our claim with our -attorney for collection, 
which we would be extremely sorry to do. 
Yours Very Truly 
T. D. PARRISH. 
July 16th, 1924. 
Mr. T. D. Parrish, 
Real Estate Exchange Bldg. 
Richmond, Va. 
Dear Sir: 
!Yiiss Amelia Bear has requested me to ·notify you that she 
has been waiting for you to complete the sale of her prop .. 
erty No. 616 E. Franklin Street with the purchaser, the Mu .. 
tual Insutance Company, of this City. She states that ever 
since the contract of sale she ·has been anxious, ready and 
willing to execute a deed conveying the property to the pur-
chaser, according to the terms of the written contract of sale; 
that you informed her that yoU: would prepare the deed of bar-
gain and sale and would obtain settlement from the purchaser, 
and with this end in view, at your request, she delivered to 
you her cancelled notes secured by the trust deed on said prop-
erty. She is therefore awaiting your completion of the sale 
and settlement for ·said property. 
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I would thank you to prepare the deed of bargain and sale 
at once, in accordance with the terms of said writ-
page 27 ~ ten contract of sale, and I will have her execute 
same immediately so that you can make an early 
settlement. If you have any difficulty in drawing the deed, I 
· will gladly assist you in its preparation without charges for 
same. 
Of course, you must understand that this matter cannot 
remain unsettled indefinitely. 
Very, truly yours, 
MELVIN FLEGENHEIMER, 
Attorney for Amelia Bear. 
Mr. Mathews : If Your Honor please, I except to the last 
letter, on the ground that it is a self-serving declaration writ-
ten by counsel. · 
By Mr. Flegenheimer: 
Q. I understand you, Mr. Pa1~rish, to say that you received 
this last letter Y 
A. Yes, sir. 
Q. Did you ever reply to it Y 
A. No; sir. 
The Court: That letter, gentlemen, is only admitted on 
the question of the credibility of Mr. Parrish. 
page 28 ~ By Mr. Flegenheimer: 
Q. No,v, 1\IIr. Parrish, you see mentioned in that 
letter I just read you that you requested ~!iss Bear to bring· 
you-and this, I want to rem.eind you, was before the sale 
fell through-that you requested Miss Bear to bring you her 
canceled mortgage notes and such other papers as she had in 
regard to her property, did you not? 
A. Yes, sir. 
Q. When did that occur~ 
A. I don't remember the date, but it was a few days after 
she signed the contract that she delivered me those papers. 
Q. You requested her to do soY 
A. Yes, sir, before the survey had been made. 
Mr. Mathews: You mean, that was before the title was ex-
amined by Mr. Guy~ 
Witness: Yes, before that had been completed. 
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By Mr. Flegenheimer: 
Q. Now you stated that you never had any conversation 
with Miss Bear until the day she came in your office with me 
to :find out why the purchaser did not take the property~ 
A. I had never seen Miss Bear prior to that day. 
Q. State whether, or not, a day or so before that, she did 
not call you up on the telepl1one _and ask you why you had 
not sent her the deed conveying the property to 
· page 29 } the purchaser . 
. A. I don't· think, as well as I remember, that 
she talked 'vith me. Mr. Ward knew her, and whenever Miss 
Bear wanted to talk with anybody in the office she always 
.called for ~Ir. Ward; I don't think I talked with Miss Bear 
over the phone. I lmow I never saw her until the day you 
were there. When she called at the office she always•wanted 
to speak with Mr. Ward, and Mr. Ward spoke to her fre-
quently. 
Q. I asked you about her speaking to you. 
A. I am quite sure she did not do _so. 
Q. I will fix it two or three days before Miss Bear was in 
your office with me to see why the sale 'vas not consummated. 
Is it not a fact that .she called you up hvo or three days prior 
to that time and tallwd to you and asked you why you had 
not sent her the deed conveying the property to the pur-
chaser? 
A. I don't remember. 
Q. And you replied that everything would be ready and 
you would.; call her up that evening? 
. A. Probably I did. We thought every minute we were go .. 
ing to get the title and everything would be straight. But 
when Mr. Throckmorton called for a survey, everything was 
stopped until the survey was made; and when the survey 
and the report were made to Mr. Walker, they stopped every ... 
· thing and said they wouldn't have it. 
Q. Up to that time you were to prepare the deed, 
. page 30 } were you f 
A. No, sir, ~{r. John Guy 'vas to prepare the 
deed. 
· Q. I understood you a while ago to say that you intended 
to prepare the deed, but when the difficulty arose about the 
title you considered it better that the title examiner should 
prepare the deed. 
· A. No, there was never any difficulty about the title. Mr. 
John Guy was going to examine the title for him, and at the 
same time that I gave him the papers to examine the· title I 
told him that 1\Ir. Walker wanted him to prepa;re the deed. 
28 Supreme Court of Appeals of Virginia. 
Mr. Mathews: If Your Honor please, is that material Y 
The Court: The witness said that he delivered the papers 
to Mr. John Guy and asked him to exami~e the title and pre-
pare th.e deed at the same time. No more detail about that 
is necessary. 
By Mr. ·Flegenheimer: . 
Q. At the time Mr. Bear was in your office and signed the 
contract, just a few minutes prior to his signing the contract · 
you said that he cttlled up his sister,.the defendant here, anc;l 
talked to her in your presence ~ 
A. Yes, sir. 
Q. Didn't he call you to the phone and you talked to her, 
and then it was that the agreement was made con-
page 31 ~ cerning the commissions ; and she asked -you what 
you were going to charge, that Mr. Ward had in-
formed her that he would not charge her the regular com-
missions, that he would cut them and .she asked you what 
the charges were going to be, because up to that time no 
particular charge had been made; and you answered then 
and told her that you would charge $700 and would attend 
to all the matters, complete the sale, draw the papers and 
make settlement~ 
. A. No, sir. 
Q. State what your conversation with ]ler was. 
A. After Mr. Bear and Miss Bear talked over the matter, 
·and Mr. Walker agreed to accept the property with those 
clauses scratched out, then Mr. Bear himself began to dicker 
about commissions, and we agreed on a commission of $700. 
Q. Do you _deny that you talked to 4er about that 7 
A. Well, I don't deny" that positively, but I do know one 
thing, that Mr. Bear and myself came to an understanding 
before what the commissions should be, and then he talked 
with his sister, and she may have wanted me to verify what 
Mr. Bear said, I don't know. It was such a frivolous matter 
that I do not remember it. 
Q. But you do not deny that you did talk to her about com-
missions, do you ? 
A. No, I don't deuy it positively. But Mr. Bear 
page 32 ~ and myself had agreed to it; we talked over it. 
Now _Mi.ss Bear may have wanted me to verify 
wl1at Mr. Bear said; I don't remember. 
Q. When was it that the alleged purchaser declined to take 
the property! 
· A. When the survey was made and presented to him. 
---~--~-~ 
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Q. Wasn't that after the time limit had expired in the 
contract1 
A. I don't know about that. 
Mr. Mathews: If Your Honor please, I object to that as 
immaterial. 
The Court: Objection sustained. 
By Mr. Flegenheimer: 
Q. Did you make any effort tQ prevail upon him to take 
itY 
Mr. Mathews: If Your Honor nlease, I. object to that. 
The Court: Objection sustained. 
Witness was then excused. 
page 33 ~ J. N. WALKER, 
Was duly s~orn and testified as follows: 
DIRECT EXAMINATION. 
By Mr. Mathews: 
Q. Mr. Walker, is that your signature? 
(Exhibiting contract.) 
A. Yes, sir, that is my signature. 
Q. Do you know what that contract isY 
A. I think I do; I haven't paid any attention to it or 
thought of it for so long. 
Q. That is a contract in whi£h it is said you made an offer 
of . $30,000 for 616 east Franklin street. Do you remember 
that transaction Y 
A. Yes, sir, I remember some of it. 
Q. The contract as originally written had these words: 
page 34 ~ "I hereby agree to give $30,000, payable cash, 
subject to present mortgage, provided the alleys 
on each side of No. 616 ea.st Franklin street are not to be 
closed or will not be closed.'' 
Do you remember whether that was in the contract when 
you signed it~ 
A. Yes, sir, to the best of my knowledge. 
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Q. Did you know that that provision was afterwards 
erased about the alleys? 
A. I don't know, sir; I don't know from my knowledge 
whether it was erased, or it was not. 
Q. Did anybody ever phone to you about it~ 
A. I don't remember, sir; I don't remember anybody phon-
ing to me concerning it at ·all. . 
Q. Do you kno'v why you declined to take this property? 
A. Yes, sir. 
Q. Why? . 
A. Because_ I found a little strip in the rear of it that 
had a concrete walk in it, that we understood belonged to it, 
and after I had it surveyed I found that it wasn't there, -and 
I refused to take the property. 
Q. Did you refuse solely on that account? 
A. Practically on that account, yes, sir. After I found, 
after surveying and investigating it, that the alley on the 
east side was not in common at all and the own-
P-~ge 35 t ers, of course, has the rig~t to use it as they ch~se, 
I refused on that ground; but that ha.d something 
to do with it. 
Q. Was ·anybody in your office authorised to take out that 
provision T · 
A. Not to my knowledge. 
Q. Nobody but you' 
A. No, sir. 
Q. Do you remember Mr. Parrish calling you up about 
·this matterY 
A. No, sir, I do not. 
Q. You cannot recall that Y 
A. I can't recall it, no, sir. 
CROSS EXAMINATION. 
By Mr. Flegenheimer: 
Q. Mr. Walkerl this contract that has just been read to· 
you, I would like to ask whether you would have signed that 
contract and agreed to take this property after the provi-
sions regarding th~ alleys were_ stricken out? 
A. I don't think I would .. 
Q. Did you authorise that in any way to be stricken out~ 
A. Not to my knowledge. 
Q. Did you ratify or confirm it in any way? 
page 36 t A. I can't remember. Its just like this: the rea: 
son I didn't pay much attention to it was that I 
left it to .J. L. Walker and Mr. Throclmiorton; they were the 
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committee in purchasing this and. they had to come to me to 
ratify and sign anything they might do, and t~ey looked into 
this niore than I did. I didn't tax my memory with these 
matters, to be frank. I don-'t think I would have signed i~ 
with that scratched out. It was not scratched out when I 
signed it. . 
Q. You did not authorise the correction 7 
A. Not to my knowledge, no, sir. 
Q. Would you have .signed thj.s contract had you been in-
formed by the agent who negotiated the sale of the building, · 
or by the principal of Miss Bear, that she did not, in fact, 
own the 3-ft. 6-in. concrete strip in the rear? 
A. I certainly would not. If that three feet had not be· 
longed to it, if I had not thoroughly understood-that was 
my understanding-if I had understood that that three foot 
concrete strip did not belong to it, I would not have signed 
it. 
Q. If you had been given a true statement that she did not . 
oWn that, you would not have signed the contract, as I un-
derstand? ~ . ' 
A. No, I would not have signed it. 
page 37 .. } By Mr. Mathews: 
Q. And that is the reason you wouldn't purchase 
it, because those three feet were not there? 
A. Yes, that was the main _reason. But I woul<hl't have 
purchased it with the alleys closed up, either. 
By Mr. Flegenheimer: 
Q. You would not have purchased it with those provisions 
stricken out? 
A. No, sir. It wasn't satisfactory for an office building, 
and that is what I wanted it for; if they closed up the sides 
there would be no light. 
By Mr. Mathews: 
Q. Did you think that Miss Bear had control of those al-
leys~ 
A. No, I did not. I thought the alleys were in common. 
Q. Wasn't·it ex~lained to you that ~Hss Bear didn't have 
the right to guara~tee the alleys, that the City had the right 
to close them Y 
A. Well,. the east ·alley was that way; but I never saw Miss 
Bear or had any conversation with her. 
Q .. Wa8n't ~t explained to you that the City could close 
them~ 
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X. No. It was explained this way, and we found out our-
selves, that th~ west alley was a public alley. t ~~·, 
Q. And wasn't it explained to you t4at Miss 
page . 38 ~ . Bear had nothing to do with it Y 
. A.. ~hat was all right. . 
Q. Therefore, she couldn't guarantee to you that the pub-
lic ·alley would stay open, could she Y 
A.. Not the east alley. 
Q. The public alley-was~'t that explained to you t 
A.. No, I don't remember any ·one going into that. 
Witnel:)s 'vaEZ then excused. 
page 39 ~ J. L. W A.LKER, 
Was duly sworn and testified as follows: 
DIRECT EXA~1INA.TION. 
By Mr. Mathews: 
Q. Mr. Walker, what is your business! 
A.. Insurance business. 
Q. Where ·are you employed 1 
A.. Mutual Insurance Company. 
• 
Q. Are you any relativ~ to Mr. J. N. Walkert 
A.. Yes, sir. 
Q. \\]1at relative are you i 
A.. Half brother. 
Q. Did you ever see that contract f 
A. I don't think I have ever seen this contract. 
.. 
Q. Do you know anything ·about the purchase of this prop-
erty~ 
A. Yes, sir. 
Q. What do you know about itY 
A. We bargained to buy it for $30,000. 
Q. Who is "we "f 
A. The Mutual Insurance Company. 
· Q. Are you an office of that companyY 
page 40 ~ A.. Yes, sir. 
Q. What office do you hold Y 
A. Secretary and Treasurer. 
Q. You see that some of that contract is sratched out, 
don't youY 
A. Yes. 
Q. That reads there: "Provided the alleys on the east and 
the west are not' to be closed'', of this property. Whose sig-
nature is that? J. ~- Walker's signature~ 
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A. Yes,. sir. 
Q. Were you 'phoned to about taking out that proviso 
there7 
A. Me~ Q .. Yes. 
A. No, sir. 
Q. Do you know anything about it? 
A. I don't know llQQUt taking it out of this contract. 
Q. What do you know about it7 
A. Well, I know Mr. Ward came up to our office, the Mu-
tual Insurance Comapny's office, and said Miss Bear said 
she did not have~any control over those two alleys, that one 
was a private and the other a public alley. That was the 
remark he made. I don't know anything about this scratch-
ing part. 
Q. What else was said in that conversation 7 
A. We told Mr. Ward, or my brother did, I 
page 41 ~ think, that if that was the case we didn't want the 
property. We talked over it a while, and finally we 
told Mr. Ward, that being a public alley, that we would take 
it anyway, if that alley in the rear of it, or the concrete walk, 
whatever it .was, if it ·went to the edge of the concrete we 
would take a shot at it anyway. 
· Q. You tpld Mr. Ward that? 
. A. 1res, sir. 
Q. Who was present when you told Mr. Ward that? 
. A. Mr. Throckmorton and myself ; I don't know whether 
Mr. J. N. Walker was present, or not. 
Q. You told him you 'vould take a shot at it anyway-
A. Provided the three foot concrete walk in the rear went 
with it, yes. 
CR-OSS EXAMINATION. 
By Mr. Flegenhei.mer: 
Q. Did the Mutual Insurance Pompany ever have a meet-
ing of its Board of Directors and authorise by resolution 
the pur~hasing of this property and the signing of this con-
tract? 
Mr. Mathe,vs: If 1[ our Honor please, I object to that. 
The Court: The objection is sustained. We 
page 42 ~ are not concerned with the matter of .closing the 
contract. If, in fact, they did agree to buy it, 
whether they went through the proper routine, or not, they 
were bound by it. 
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Witness was then excused. 
page 43 } R. A. THROCI{MQRTON, 
Was duly_ sworn and testified as follows : 
DIRECT EXA~iiNATION. 
By M;r. Mathews: 
Q. ~Ir. Throckmorton, are you connected in any way with 
the Mutual Insurance Company 1 
A. Yes, sir. 
· Q. Do you hold a position with it? 
A. Yes, sir. 
Q. What position~ 
A. Vice-President. 
Q. Were you aware of the transactions leading up to the 
contract or the contemplated purchase of 616 east Frap.k-
lin streetY 
A. Ye·s, s.ir. 
Q. You notice there that some of it is scratched out? 
A. Well, I don't know anything about that. 
Q. You notice it, I say? 
A. Yes. 
Q. T~t scratched out part is "Provided the alleys along 
the east and west sides of that building are not to be closed''. 
DG you know whether it was ever explained to you 
page 44 } gentlemen that Miss Bear could not undertake do 
guarantee that? 
A. Yes. 
Q. Who was present when that was done~ 
A. I don't know just "rho was present; it wasn't any con-
versatiqn I was present at; but it came to ears that she 'vould 
not be responsible for the alleys. 
Q. Then what did you gentlemen decide? 
A. We decided 've wouldn't take it on account of the fact 
that she could not deliver what we had bought. 
Q. Did it come to your knowledge that one of the alleys 
was a public alley? 
A. Well, we thought that big alley was a public alley. 
Q. Did it turn out to be a public alley ~ 
A. That's what we think it is now; it looks to be. 
Q. Therefore, she couldn't have any control ·over it 1 
A. Yes. 
Q. Then 'vas it brought to your attention that the alley on 
the other side was an alley that she could not control t 
A. Yes. 
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Q. In spite of that, did you decide that if the three feet 
of concrete in the back 'vas still there and belonged to it; you 
would go on and buy the property 7 · 
A. Yes, sir. 
page 45} CROSS EXAMINATION. 
By Mr. Flegenheimer: 
Q. Would you have taken this property if the alley on the . 
east could have been closed up! 
A. That is the big alley~ 
Q. No; the alley on the east. 
A. The small alley? 
Q. Yes, sir. 
A. No, sir, I don't think we would have objected to that. 
I think we would have taken the property without that little 
alley. 
Q. Do you know of anybody authorising the striking out 
of any part of that contract 7 
A. No, sir. 
Witness was then excused. 
page 46 } E. D. REDD, 
vV a.s ~duly s'vorn and testified as follows: 
DIRECT EXAMINATION. 
By Mr. Mathews: 
Q. Mr. Redd, what is your business~ 
A. Civil Engineer. 
Q. How long have you been in that profession?. 
A. Since about 1890. 
Q. Were you recently called on to survey and fix the lines 
of No. 616 E. Franklin street in the city of Richmond Y 
A. I made a survey of it on June 2nd, 1924. 
Q. Is that the blueprint you made Y 
A. (Examining) That is my work. 
Note : Said blueprint. is produced in evidence and exhibited 
to the jury. · 
By Mr. Mathews: 
Q. Win· you state to the jury just what that shows? 
· A~ This shows Franklin street down here, and a twelve 
foot alley up there. 
:--- ------- --- ----~ 
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Q. On the west Y 
A. On the west of this alley. 
Q. Is that a public ·all~y~ _ . .. 
A. It is called an· alley in ·common; I suppose 
page 47 }- it is a public alley. The northern point is just 
about at the end of that pencil there. 'rhe. build-
ing is 616 E. Franklin street, and it is nearly square, as you 
see; there is a frontage on Franklin street of 41 feet 6 inches; 
:it has a ·frontage on the alley of 40.58 feet or 40 feet 7 inches. 
The building projects into Franklin street two inches; it also 
propeets on to the next property about two inches, the build-
ing itself. . 
Q. What about that balcony shown on there? 
A. At the rear of the building there is a concrete walkway 
or ·gutter. -
Q. I am inquiring especially about the concrete pavement 
over which the balcony hangs. According to the survey is 
the concrete pavement a part of the property No. 616 east 
Franklin street? · 
A. The balcony is part of. the house; it extends out from 
the house; but it is not upon the lot upon which the house is 
built; it laps over on the next lot. 
Q. How much of it laps over on the next lot~ 
A. The whole balcony and concrete walk~ 
Q. How much is that? 
A. It is three feet and five or six inches. 
page 48 }- CROSS EXAMINATION. 
By Mr. Flegenheimer: 
Q. Mr. _ Redd, I understood you a while ago ~n describing 
your pial!, to say that this building extended over into Frank-
lin street two inches. It appears from the copy I have that 
it extends into Franklin street at one corner one-sixteenth 
and the other corner one-seventh of an inch. Which is right Y 
A. It is not .one-sixteenth of an inch; it is sixteen hun-
dredths of an inch. 
Q. Is it possible for you as a surveyor to make mistakes f 
A. Yes, sir. 
Q. Haven't you made mistakes Y 
Question objected to; question withdrawn. 
By Mr. Flegenheimer: 
Q. Did you not make a survey of this property on April 
13, 1916? . . 
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A. (Examining plat handed him) Yes, sir, I did. 
Q. That was made at the request of Mr. Lancaster, agent 
for the Metropolitan Life, was it not, so that he could put a 
mortgage on th~e property ~ 
A. I don't remember whom it was made for at that time. 
Q. You furnished them with' a plat, did you 7 
A. Yes, sir, we made a plat. The .survey we 
page . 49 } made in 1916. 
Q. I will state for your information that they 
did put a morj:gage on the property for Mr. Bear of $7,000, 
and the descriptj.~n that 'vas copied into the mortgage was 
taken from your plat that you furnished them. The descrip-
tion that they put in their mortgage carrying the depth of 
that property back including that concrete strip would have 
been justified without your explaining that it did not include 
it, that it did not belong to the property, putting it in there 
by a;n inspection of the pia t. 
A. I don't think so. 
Q. Is there anything on there to indicate that the 3 foot 6 
inch strip does not belong to the lot 616 East Franklin? 
That is a photostatic copy that I am handing you of the plat 
you made at that time. 
A. Yes, the plat shows a depth of forty feet seven inches 
from the front of the building to the rear of the main house, 
and from the street line to the rear wall of tl1e house 40 feet 
5 inches; 40 feet 5 inches on the inside and ·40 feet 7 inches 
on the outsi4e; and there is a little arrow point or crow-
foot at the corner of the house showing where the measure-
ment went to. 
Q. How would we know that the lines you made on the plat 
which is supposed to be your survey of 616 East Franklin 
street do not include the concrete strip 1 
page ~0 } 1\£r. Mathews: If Your Honor please, I object 
to that. 
The Court : Objection overruled. 
A. In the plats 've make up, T. Crawford Redd & Brother, 
we use a red · coloring to show the boundary lines of the 
.property we are surveying; and this plat shows red coloring 
or border following the line occupied by the building itself; 
it do~s not include that strip behind there. 
Q. Then the attorneys who prepared the mortgage secur-
ing $7,000 for the Metropolitan Life Insurance Company 
made a mistake when they took in that space, did they? 
• 1 
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.A. They were not justified in taking in that space in the 
rear. 
· Q. The photostatic. copy of the plat does not show the red 
lineY · 
. A. It does not show the red but it shows white color around 
there, following the line which was the original. 
· Q. In making a. survey of a lot of land with a house on it, 
you always show the house by those lines; but you also show 
the lines of the yard, don't you, in connection with the premi-
ses! 
A. Yes, we generally show .tlie whole pr~ises. The plat 
that we made does not justify anybody at all in making a deed 
. to include that space behind there, because the plat 
page 51 ~ shows, and if they had compared the plat with the 
deed they would have .seen, that it did not include 
that space. The deed calls for 40 feet 3jnches. 
Q. In surveying this property you looked at the deeds, did 
you not, conveying it' 
A. Yes, we generally see the q~eds for everything we sur-
vey. 
Q. Did you look at the deeds on the record in connection 
with this propertyY 
A. I looked at the deeds in connection with one su·rvey, 
but I don't remember which one it was. 
· Q. I want to show you the deed from Herman Wallerstein 
and wife to Amelia Bear, dated the 7th day of January, 1913, 
which wa.s recorded in the Chancery Court of Richmond in 
Deed Book 220-D, page 217, and ask you to look at the de-
scription there and see whether, or not, the description con-
tained in that deed gives any depth to the property. 
A. (Examining deed) That does not give any depth to the 
property, but it specifies lot No. 8 of this sub-division. Lot 
No. 8 has a depth of 40 feet 3 inches according to the. plan. 
Q. Is there anything on your surveys, either one of them, 
that would indicate to a layman that the ·strip of concrete in 
the rear of this house did not go 'vith this lot~ 
page 52 ~ Mr. Mathews: I object. 
The Court: Objection sustained. I understand 
it is agreed Miss Bear thought she owned it and told Mr. 
Ward so. . 
Mr. Flegenheimer : And thinks so now. 
The Qgurt : Mr. Redd, I ..understood the last part of your 
testimony to be in sulJstance this : while the deed from Mr. 
Wallerstein to Mi.ss Bear did not give the metes and bounds 
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of the lot, it referred to a plat and gave the number of~ the 
lot whU3h does? · 
Witness: That is a fact. . 
Th'e Court: .Does the survey you made and the plat of lot 
No. 8 tally? 
Witness: They tally with the exception of the fact that the~~ 
house itself projects little beyolld the depth of lot No. 8 as 
called for on the plat. ,;. 
The Court : · They are substantially the same thing~ 
Witness : They are substantially the ·s-ame thing, yes. 
Witness. was then excused. 
page 53 ~ JOHN H: GUY, 
Was duly sworn and testified as follows: 
DIRECT EXAMINATION. 
By Mr. Mathews: 
Q. Mr. Guy, you are a lawyerf 
A. Yes, sir. 
Q. Have you been practicing law..:...._well, not very longt 
A. About twenty years. 
Q. You are a Commissioner in Chancery also? . 
A. Yes, sir. ·. · 
Q. Is this the abstract that was turned in by the corpora-
tion that you are associated with t 
A. Yes, sir. · 
Q. It was you, then, who suggested that a survey be made 
of this lot f · · 
A. Yes, sir. 
Q. Did you get a report from the survey~ 
A. As I recall, the survey showed steps in the rear of the 
property which were set on land· that did not .belong to the 
property. . 
Q. Is that a copy of the survey which was submitted to 
you? 
A. I believe it is. 
Q .. That shows that the balcony did not belong 
page 54 ~ to the property, does it? 
A. Yes. 
Q. And you so reported it~ 
A. Yes. 
- -~---, --- -· 
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CROSS EXAMINATION. 
By Mr. Flegenheimer: . 
Q. Mr. Guy, what were you employed t() doY 
A. To examine and report on the co~dition . of the title .. ~ 
Q. Who employed you t 
A'- As well as I can recall it was the· Mutual Insurance 
Company. 
Q. Was that all that you were employed to do, examine 
and report on the title Y 
A. I think so. 
Q. Were you employed to draw a deed conveying this prop-
erty to the purchaser? 
A. I don't recall that I was; I don't think so. 
Q . .... 'u, a matter of fact, you did not draw any deed, did you Y 
A. I don't recall that I did. It has been some time ago. 
Q. :None has been ex·ecuted. 
A. If I had drawn a deed, I think I would remember it. 
Q. Very likely you would make a charge for it~ · 
A. Oh, yes. 
Witness was· then excused. 
page 55~ N. A. WARD,, 
Was duly sworn and testified ·as follows: 
DIRECT EXAMINATION. 
By Mr. Mathews: . 
Q. Mr. Ward, what is your businessY 
A. Real estate. 
Q. How long have you been selling real estate around Rich-
mond? 
A. About three and one-half·or four and a half years. 
Q. Were you in any way interested in the sale of the prop-
erty mentioned in that contract~ 
A. Y e.s, sir. 
Q'. Will you tell the jury, whether, or not, you were en-
·gaged to find a purchaser for that property, and, if so, by 
whomf 
A. I met Mr. Walker there-
Q. I am not talking about Mr. Walker. What I asked you 
was, did anybody engage you to sell that property 1 
A. Y e.s, sir. 
Q. Who? 
A. Miss Amelia Bear. 
I· I 
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- Q. _Approximately how long before you secured that con-
tract in your handY 
A.. I will say thirty days. 
Q.. Af_ter you got the property listed with you, 
page 56 ~ did you enlist anybody with you to help sell it 7 
A. No, I did not. 
Q. Was anybody else interested in that contract with you~ 
A. Yes, sir. · 
Q. Who? 
A. The parties I was associated with in my office. 
Q. Who was interested in it Y 
A. Mr. ~- D. Parrish. 
Q. Did Miss Bear give you any price on the property~ 
A.. Yes, sir. She wanted $38,000 for it, and she agreed on 
a price of $30,000 cash. 
Q. Did you find anybody? 
A. Yes, sir. 
Q. Look at that contract and see if you closed that contract? 
A. Yes, sir. I wrote the contract, or a part of it. 
Q. You procured that contract from Mr. Walker for the 
Mutual Insurance Company, did you Y 
A. Yes, sir. 
Q. Tell. us about the erasure of that provision clause. Were 
you authorized to erase it Y 
A. I took this contract in the office before it was erased. 
Q. Into whose office Y 
A. My office, and the parties wanting to buy agreed that 
all the alleys on the east and west sides would re-
page 57 ~ main open. 
Q. That is so provided in the contract~ 
A.. Yes, sir. 
Q. What I am asking you is how it happened to be scratch-
ed out? 
A.. I found that one was a private alley and the other she 
had no control over, and I went to see the buyers. 
Q. Who were the buyers? 
A. Mr.· J. L. and Mr. J. N. Walker and J\IIr. Throckmor-
ton; and explained· to them that she had no control over the 
alleys and all the ground she owned was approximately three 
feet in the rear, which she told me belon·ged to her, and she 
concreted that and built a balcony over it. 
Q. And you told that to the proposed purchasers ~ 
A. That's right. 
Q. What diq they say? 
A. They discussed the matter for a while and they found 
in their opinion it would not be closed, that it had been open 
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y.ears and years, and they .said they would accept the prop-
erty as represented to them. 
Q. Without any provision in there about t~e alleys? 
. A. Without any provision in there about the alleys; only 
the three feet. · 
Q. ·That is not an all~y? 
. A. 'rhat is not an alley; that is a piece of ground 
page 58 ~ in the rear of the lot. 
Q. Did Miss Bear represent to you that was 
hers? 
A. Yes, she ~old me that w~s all the clear ground .she had. 
Q. Did they state that they 'vould buy the pronerty with-
out any guarantee about the alleys Y 
A. Yes, sir. 
Q. She only represented that the three feet in the rear was 
hers~ 
A. Yes, sir. 
CROSS EXAMINATION. 
~y Mr. Flegenheimer: 
Q. Mr. Ward, are you positive tlJat Miss Bear listed the 
property with you thirty days or more than thirty days be-
fore you sold it? 
A. I would say approximately thirty days. 
Q. As a matter of fact, when you first called on her, didn't 
you inform her that you already had parties interested in 
buying that property? 
A. I asked her would she sell the property, that maybe I 
could sell it for her. 
· Q. How did you happen to go to see her about this prop-
erty at all~ 
A. Because my clients asked me to get a price on 
page 59 ~ the property. 
Q. Who were your clients? 
A. The parties who bought the property. 
Q. Then, as I said, you had them in view, and they wanted 
to buy the property-
A. No, they didn't say they wanted to buy the property. 
Q. Why were they talking to you about the property? 
A. They would like to know what it was worth. 
Q. If they would like to know what it was worth, could you 
tell them? 
A. I said I could get the information from the owner. 
Q. Did you know the reason wl~y they wanted to know 
what it was worthY 
A., Bear V·. T. · D. Parrish and N. A. Ward. 
A. I did not right at that time. 
Q. Are you an appraiser of real estate! 
A. No, -sir. · 
Mr. Mathews: If Your Honor please, I object. 
The Court : Objection sustained. 
By Mr. F.Iegenheimer: 
· Q. How did you get in touch with Mr. Walker in connec· 
tion with this property~ 
Mr. Mathews: If Your Honor please, I object. 
The Court: After he got in touch with them, what hap-
pened is all that we are concerned with. I sus-
page 60 } tain the objection. 
By Mr. Flegenheimer: . 
Q. Are yon positive that Miss Bear told you that she con· 
creted that strip of land in the rear1 
A. Yes, sir. 
Q. And that was on your visit when you first saw her, 
was it? 
A. She didn't say she concreted it; she said she grano-
lithed it. . 
Q. That she put it there~ 
A. Yes, sir, or had it put there, and built the balcony over 
it. 
Q. I understand you to say that you discussed with her 
how much she would take for her property! 
A. That's right. 
Q. Did you tell her at that time that you had a purchaser? 
. A. I don't remember whether I did or not. 
Q. was anything said to you regarding how much you 
'vere going to charge for making the sale and conveyance Y 
A. Well, not at that time between me and Miss Bear, be-
cause I thoroughly understood that ~Iiss Bear knew that I 
did not work for nothing and there was a commission for 
selling the· property if I sold it. 0 Q. Did you, either on that occasion or some 
page 61 } other occasion tell her that you would not charge 
· her full commissions? 
A. It comes to my memory that since she sold the prop-
erty or obligated herself to sell it, at a figure under her first 
price, I told her I would be willing to take a little less on 
my commission. 
Q. Mr. Ward, you say that these purchasers did not seem 
..--------------- -~---- -----~------- -------------
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to be very particular about the provision ·about these alleys, 
after you informed them ~hat Miss Bear had no control over 
these alley,s Y 
A. We-they concluded that they had.three and a half feet 
in the rear-· 
· Q. I had not finished my question; but they were very par-
ticular that they were going to g~_t the strip covered by the 
concrete in the rear, the three foot six inch strip~ 
. -A. They understood that belonged to the peoperty when 
they made the_offer for it. · 
Q. And you understood it, too Y 
A. Yes, sir,· thoroughly . 
. Q. Then if they were s~ particular about that and, as she 
.said, they were willing to strike out the provisions about 
the alleys, why didn't you, as agent, insert in the· concrete 
yourself that you were going to give them the three foot 
strip in the rear! 
· A. Well, .she told me she didn't own either of 
page 62 ~ the alleys on the sides· and couldn't keep them 
open, and the only open space ·anywhere around 
the building was three feet six inches in the rear which the 
balcony covered and which was cemented. 
Q. I notice in the contract you wrote that you were par-
ticular to describe that this party you were representing, the 
defendant in this case, as well as the purchaser-that you 
described the property as No. 616 east Franklin street and 
the lot upon which it stands. Now if it was so important as 
.a part of the lot, this three foot six strip in the rear, why 
didn't you put that in there when you knew, as you say, that 
the purchasers were very anxious to have it ~ 
A. Well, she had above it a balcony which covered it, 
and I would consider that ·the balcony covering it stood on 
that three feet of ground. 
Witness was then excused. 
Plaintiffs Rest. 
page 63.} EVIDENCE FOR DFJFENDANT .. 
0 
AMELIA BEAR, 
Was ·duly sworn and testified as follows: 
DIRECT EXAMINATION. 
By Mr. Flegenheimer: 
Q. Miss Bear, you are the defendant in this case, are yon 
not! 
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A. Yes. 
Q. I believe you own the real estate in controversy known 
as 616 east Franklin street in this city f 
A. Yes. 
Q. State if you entered into any agreement in May~ 1924, 
concerning the sale of this real estate, and, if so, with whom, 
~nd the particulars concerning it. , 
A. Yes, sir. Mr. Ward called at my apartment to find out 
if this property was for sale, and I told him that it was, and 
he said that he had a customer for it and what would I take 
for this property? I told him· the property 'vas listed, I 
don't know whether it was at $38,000 or $40,000. He said, 
''Well, I don't think I can get from my customer that amount, 
but I will see and do the best I can for you, Miss Bear". Mr. 
Ward, I think, left at that time; I don't think much more 
was said. When he came back he said he couldn't get. that 
amount of money, but he said he thought he could 
page 64 ~ get $30,000. I said, "Now,. Mr. Ward, I have been 
offered more than that for this property; I have 
been offered $30,000 net for this property; yours is gross; 
and you say that this property-that the price"-Let me 
see; what did I say?-oh; yes, wait a minute. About the 
terms~ I said, "Let me tell you ; how about the terms" Y He 
said, "Well, $30,000 cash is a right large investment". I 
said, "Yes, it is, but a big amount co~es off for commis-
sions''· He said, ''Don't worry about commissions; I will 
make my commissions less for you". I said, "Mr. Ward, 
if you don't mind, tell me. for what purpose do the purchas-
ers want this property''~ He said, '' 1\fiss Bear, for an in-
surance company''. I said, ''See if you can't get more for 
it, Mr. Ward; I don't feel like selling for that because I have 
been offered more although it will not be all cash''. Some-
one called me over the phone and asked me about the alleys 
in the rear. I said, "I know nothing about the alleys, but 
when I bought this property I was told that they could not 
close up this granolithic; as far as I kno,v, that is what I 
have to tell you, I don't think they can close that; but the~ al-
leys, I know nothing about". Mr. Ward .then said, "I will 
see 'vhat I can do". vVe did not hear from him for quite 
a while and I told my brother one evening, ''Suppose you go 
down to see those people''. I had never heard 
page 65 ~ of Ward and Parrish before in my lifetime, and 
I am positive that uo one in my family ever listed 
the property 'vith them. Mr. Ward was the first one I saw; 
I didn't see any others until I went in the office; you know 
when I called for you, Mr. Flegenheimer, one day after the 
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sale was not consummated. Let me see; I have lost the 
thread. I told my brother to go down and see whether they 
had any better offer. My brother went down and came back 
that night and said, "No, they have the same offer''. He said . 
he thought he would go down_ the next morning and see what 
was what. He went down the next morning and called me 
and said, "Amelia, I think you ought to sell the property, 
because it is ·cash and you oan turn the money over''. I said, 
"Listen, Baring; I haven't any agreement; better get a11 
agreement about commissions". He said, ""\Vait a minute". 
Mr. Parrish came to the phone and said, "This is Mr. Par-
rish, Miss Bear ; we will make the commissions $700' '. I 
said, ''You get my brother gack to the phone''. I said, ''Bar-
ing, I will not sign any papers unless they take all this out 
of the contract pertaining to anything but the property and 
the l9t it is on". So my brother then said he told ~Ir. Par~ 
rish; and Mr. Parrish then scratched this contract in his 
presence without calling up the Mutual Insurance Company. 
Q. Now when he told you that his . commissions-
A. He said he would complete the sale and 
page 66 ~ charge me $700 commissions. 
Q. Did he call upon you to furnish him with ·any 
data such as abstracts of title, or notes~ · 
A. Yes. After a while, later on, he called. for my papers; 
he said he was ready for the papers; and my brother took 
the papers down to him. Later on, as the time drew near, 
I think it was the day before the contract would expire, I 
called up Mr. Parrish ; I called up the office, I didn't ask 
particularly, I don't think, for Mr. Parrish, but I called up 
to ask why it was that they did not send for me to sign the 
deed. They said, "well, they would call me that afternoon". 
Q. Had he informed you he would draw the deed? 
A. I can't say he informed me he would draw the deed. 
He said they would send for me to sign the deed that after-
noon. They didn't call me, and the next day they didn't call 
me which, I think, was the end of the contract. So two days 
afterwa.rds, I think it was, .I was at my sister's, and he came 
up and said, "Miss Bear, we will call this sale off". I said, 
''What is the matter''~ 
Q. Who said that? 
A. Mr. Ward and Mr. Luck came up to my sister's plac~. 
I never laid eyes on lvir. Luck before, aud I never laid eyes 
on 1\fr. Parrish until all this was over. I said, 
page 67 ~ "Well, I am awfully sorry; what is the trouble"? 
He said, "Well, it seems you don't own this three 
feet of granolithic". I said, "Well, I don't understand that, 
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when Mr. Wallerstein took me there and showed it to me, 
and he told me I owned the. granolithic, and on that I put 
up the balcony'', and I told the carpenter not to go over the 
granolithic because the granolithic :was mine; and so I told 
the people that I did not think they could close up the grano- · 
lithic walk because that was included in my sale. If there is 
anything else you can ask me ; I am telling you all I know. 
Q. Mr. Ward sta.ted-
Mr. Mathews: If Your Honor please, I object to that. 
- The Court: Objection sustained. 
By Mr. Flegenheimer: 
Q. Did you at any time inform 1Yir. Ward that you put the 
concrete or granolithic strip on the lot in the rearY 
A. Positively not. It was put there when I bought the 
property. I t:Qink Perlin was the man that had th,at rebuilt 
and put: the granolithic there. The granolithic I am positive 
was there when I bought the property; I didn't put it there. 
I did put the porch there. 
Q. Are you willing now to convey to the party named in 
the contract the property described in the con-
page 68 } tract, or all the property you own there according· 
to the terms Y 
Mr. Mathews: If Your Honor please, I object to that. 
The Court: I·willlet that question pass. 
A. Yes, I would be. 
CROSS EXAMINATION. 
By Mr. Mathews: 
Q .. Miss Bear, I believe you said that you told the carpen:. 
ter when you employed him to put up that balcony, to be quite 
sure not to go over or beyond that piece of ground which 
was covered by the concrete T 
A. Yes. 
Q. Did he go to that line ~ 
A. As far as I know he did. I don't know of ·any other 
line. 
Q. As far as you could see, did heY 
A. As far as I could see. 
Q. And that is what you intended him to do, is it? 
·A. Sure.· · 
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_ ·- .Q. YQu say that Mr. Wallerstein told you that ·that prOP-
erty was included in your land ~ 
A. Yes. 
Q. And so you told Mr. Wardt 
page 69 ~ A. Yes. 
Q. You thought you. were entirely correct in 
that, did you Y 
A. Yes, I thought so. 
By Mr. Flegenheimer: 
Q. Is there any part of the supports of. the balcony rest-
ing on the concrete walk or the land below the balcony Y 
A. I don't think so. 
Witness was then excused. 
page 70 ~ BARING J. BEAR, 
, Was duly sworn and testified as follows : 
DIRECT EXAMINATION. 
By Mr. Flegenheimer: 
~ Mr. Bear, you are the brother of Miss Amelia BearY 
A.. Yes, ~ir. 
Q. Mr. Bear, .state what connection you had, if any, with 
the sale of her property, 616 east Franklin street to J. N. 
Walker for the insurance company, the matter in contro-
versy here. 
A. I think it was around about the 1st of May, 1924, that 
would be about the time, that my sister asked me about it; 
she told me that somebodv had called her in reference to her 
property 616 east Franklin. My sister told me to go to see 
those people, as they brought a contract to her for the sale 
of the property 616 east Franklin. So I called on them, and 
I think they were in the Real Estate Building on Ninth street. 
I called on Mr. Ward and Mr. Parrish; she said they were 
the people, that they made an offer of $30,000 for the prop-
erty on a cash proposition. Miss Bear decided not to take 
$30,000, and told me to go do'vn there and see if they 'vould 
not make a little better offer. I went back the next day an<;l. 
he said he couldn't get .a better offer .. We let it lay a few 
days, and Miss Bear herself decided that as long 
page 71 }- as it was a cash proposition, to sell the property 
for $30,000. So I. called on them and I saw the 
contract signed by, I think, 1\Ir. Walker and the .insurance 
company. There were restrictions .on there which I didn't 
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like as acting for Miss Bear, and I told them, "If you go 
to see your client who 'vants to purchase this property and 
eliminate everything except th~ building and the ground on 
which it stands, I will advise Mis.s Bear to sell it',._ I went 
away that day, and the next day I went to the office and saw 
Mr. Parrish and Mr .. W!trd. I l;lSked Mr. Parrish, "What 
about your customer"? He said, "I have seen them and 
they have decided to eliminate everything and buy nothing but 
the ground on which the building stands, and the building". 
Mr. Mathews: I object to that, if Your Honor please, as 
attempting to vary the written contract. 
The Court: Objection overruled. 
Witness : I said, ''Then I 'vill advise Miss Bear to sell''. 
Then I called up ~Iiss Bear over the telephone-no, I spoke 
to Mr. Parrish with reference to making the sale and with 
regard to commissions. I suld, ''You know commissions 
amount to something in this; w4_at about your price to com-
plete the sale" ? He said, "Well, we will cut our 
page 72 ~ commissions to $700' '. I said, ''Let's talk to Miss 
Bear". I got the telephone and called her up and 
said, ''Amelia, these 'people have decided to buy the ground 
and the building as it stands, and )eliminate everything about 
the alleys". She said, "Well, did you talk to them about 
the commissions? What commission will they charge''? I 
said, ''Mr. Parrish is rig}lt here. I will let him talk to you'' ; 
and Mr. Parrish talked to her in my presence and made the 
remark that he would charge $700 commissions and complete 
the deal. I said to Mr. Parrish, ''Well, make the contract''. 
He said, ''No, no need to make a new contract; I will scratch 
this". I said, "Are you certain that will do"? He said, 
''Yes''. I called my sister and said, ''Everything is com-
plete now''. She said~ ''Is it necessary for me to come down 
and sign it"Y I .said, "It is not necessary to do that; I will 
sign it as your agent". "~J.1hen, when everything was satis-
fRctory, Mr. Parrish then called up the Walkers and said, 
''This contract has been signed and I think everything is all 
satisfactory". So after signing that I says, ''Well, now, you 
. want the notes and you want the .abstracts; I will bring the 
interest notes; t]lere is a mortgage on that property which 
they are going to a.ssume, and you want to examine the deeds 
and the title so that in the settlement you will have every-
thing ready". I went away; there was nothing further to 
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do ; I wqs expeoting them to take it~ and aronn4 
:p&ge 73 ~ ~bout the thirty-:first of 1\![~y, lV!r. PaFrisb a:q<l ¥r. 
Ward walked i:q rpy qffic(3-l am With tp.~ lllter-
nal Revenue-and as~ed w.e if Miss :Bear had l!Otified the 
tenants to move, as they wen~ prepfl:ring th~ deed and get-
ting everything ready for a settlement. I also a~ked them-
! forgot to :q1ention it-"How f}bout the ~100"7 lie saiq, 
''No, it is the custom of real ~state peopl~ to hold the $100 
until t:P,.e sale is completed". I said, ".!11 right, hold it". 
They asked me if 1\Hss Bear had notified the tenants. I said, 
"Notify th~m in your own way". ])fr. :Parrish said that it 
was not lawful, that t"hc people want43d the property as a site 
and wanted to get the tenants out. I said, ''Miss Bear has 
no objection to your notifying them through the High Con-
stable", which they did. .A few days after the contract ran 
out they notified us that the people would npt tfl,ke the prop-
erty. I dicln 't know what was the l!U~tter. That is the whole 
thi:pg a ... s it · stllnds. 
B,y 1\fr. Fl~genheimer : 
Q. At tile time that you were in Mr. Parrish's office alld 
signed t:pe contract on behalf of l\iiss Bear, did Mr. Parrish 
call up the purchaser a11d get permission from him tq strike 
out the prov,.sious about the alleys? 
A.. No, sirt he c\.id not get permission. He told them over 
the nhone that the contract pad been signed. lie didn't ask 
for anything. They were · to see the people t4e 
page 7 4 ~ day before and they told me t11e next daY when I 
went there that they had seen the peopl~ and they 
were satisfied to buy the property and eliminate everything. 
CROSS EXAMINAl'ION. 
By Mr. JVIa thews : 
Q. Mr. Bear, you had t4is contract before you when YOll 
had this discussion with ¥r. Parrish, diQ.n 't you? 
A. Y ~s, I had the contract before me; I read the contr~ct. 
Q. Did you see wha.t he scratched. out? 
A. Well, he was supposed to scratch out everything. I 
took a copy of what he had scratched out-a copy of the con-
tract that I made with them. 
Q. Did you· se~ whllt h~ ~cratched out? · 
·A. Well, I Q.o11 't know. I think he scratch~d OtJ.t everything 
with tpe exceptio~ of the ground aild the bWlding as it stapds~ 
Q. Did you see what he scratched out!· · 
A. Yes, I saw him sc.ratch the contract. 
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The Court: What portion did ha. sc:r~tch out. 
Witn~s~; f.J:e ~cr~tc4ed Pllt ~v~ry POl'tio:Q. of it ~~c~pt the 
ground and the building. 
l3y ¥r. ¥.at4~ws: 
· Q. Were you satisfied that he scrach~d o.ut 
page 75 ~ everything t4at w.a& obj~ctio11able to you 7 
A. Yes. 
Q. The words scr~ tched op.t o:p. this ~on tract read : ' 'Pro-
vided the alleys on each side of No. 616 :m. Fr~nklin ·are not 
to be or will not be closed." That is what he scratched o'Q.t ~ 
. A. He scratched that, but the understanding I had with 
him was that they must be satisfied with the ground and the 
building. 
Q. A-nd left it to read this way: '~For No. 616 E.. ]rr~nkijn 
.street & lot llPQn which it st~nds 7 ' 
A. Yes, sir, that's it. 
Q. Yon knew that was the contr&ct, did yon 7 
A. I knew that was the contract, th~t that wa& the only 
contract. 
Q. And that is the only contract, is it 1-
A. It is. 
Q~ You do:p 't ~~an t~at thi& co.ntract c~lls for the a&smnp-
iion of any mortgage, do you¥ 
A. No. 
Q. They were not to assume the mortgage, were they? 
A. Yes, they were to ~s~nu:p.e tlu:~ mortgage. 
Q. The contract says that they were to buy subject to the 
presept ~o:rtgage, does it not 1 
· .A. T4at mean~:? the s~e thing. l understood 
page 7{3 ~ that they were not to pay the mortgage off but 
were going to assume it. 
Q. When did you hear that they were not going to take 
the property? 
A. Two days after the contract expi:re.d ..... _l went in there 
one day to ~ow 'vhen they were going to :p1alre settlement; 
we hadn't heard anything; and on the 7th of J l.lDe they 
phoned up to 1\'Iiss Bear that their customer refused to take 
the .property. . 
Q. Have you seen the letter that was written to Miss Bear 
on June 11th? 
A. I thi~k I have; I don't reme]llber. 
Q. Did you see the one they wrote her on June 18th ? 
A. J think she turned them over to Mr. flegenheiln,er. 
Q. Yon did see them f 
A. I don't know whether I did. 
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Q. Look at them and see. 
A. (Examining said letters from plaintiffs to defendant.) 
Yes, sir, I have seen them. 
Q. When you and Mr. Bear were talking down there, the 
sole question that you all were discussing were the alleys, 
wasn't it? 
A. We didn't discuss anything about the alleys; only the 
parts they had on the contract. 
Q. This was on the contract about the alleys¥ 
A. Yes. . 
page 77 ~ Q. So your discussion really was about the side 
·alleys·, wasn't it 1 
A. The side alleys. But I told him at the time that my 
sister could not sell them anything. but what she really owned, 
and that was what I was figuring on. 
Q. Didn't you explain to them that the alleys were not 
under Miss Bear's ·control and she could not promise that 
they would not be closed Y 
A. I admitted that, too. 
Q. And that was true, wasn't it~ 
A. That was true. 
Q. And that was what you were bothering about, was it f 
A. N~ I could only sell them what Miss Bear really ow~ed. 
Q. Did you have any reason to think that Miss Bear didn't 
own the three feet¥ 
A .. No. 
Q. Didn't you think that she did own it~ 
Mr. 'Flegenheimer: If Your Honor please,. I object to that. 
The Court: She said she thought she owned it. 
A. Miss Bear always thought that she owned it. I was 
acting for her. 
page 78 ~ By Mr. Mathews: 
Q. Did you know. anything about the balconyY 
A. Yes, sir. . 
Q. You think then, that hse had a right to build itT 
A. Naturally people would not build balconies ov(}.r other 
people's property. 
Q. And you thought she owned it then, did you 7 
A. Yes, I thought she owned it. 
Witness was then excused. 
0 
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·page 79 ~ .AMELIA BEAR, 
Being recalled, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Flegenheimer : . 
Q. Miss Bear, did you ever authorize Mr. Parrish or Mr. 
Ward to return the $100 put up to bind the sale to Mr. Walk-
er? 
.A. No. 
Mr. 1\1:athew.s: If Your Honor please, I object to the ques-
tion as immaterial. 
The Court: It is immaterial, but she has answered it. 
Witness 'vas then excused. 
(End of Testimony.) 
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The instruction # 1, 'vhich is in the terms hereinafter set 
out, wa .. s granted at the request of the plaintiffs over the 
objection of the defendant, and the defendant excepted: 
#1. 
T.he Court instructs the jury that the general rule of law 
in cases of this character is that a broker, undertaking to 
sell real estate, contracts with his principal to furnish a · 
purchas~er ready, willing and able to buy upon terms satis-
factory to the proposed vendor or principal. 
If, therefore, you believe from the preponderance of the 
evidence that the plaintiffs in this case undertook, under a 
contract with the defendant here, to sell her property for the 
sum of $30,000.00 cash, hut subject to a morigage then on 
the property known as No. 616 East Franklin, Richmond, 
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V a., and that ·the plaintiffs, acting under said contract, fur~ 
nished to the defendant a purchaser, who was ready, willing 
and able to buy the said property upon the terms 
page 81 ~ set out in the Contract of Sale exhibited herein, 
then you are told that ihe plaintiffs here are en-
titled to recover whatever amount is shown by the testi-
mony to have been agreed upon between the pax:ties hereto 
as com.missions, in no event to exceed the amount sued for 
with interest from the due date of the claim. 
The grounds stated for such exception by counsel for de-
fendant are as follows : 
. . ~ (1) That the general rule set forth in said instruction is 
not applicable to the case at bar. 
(2) That the case at bar comes under the rule of law that 
the broker contracted to do more than find a purchaser, and 
therefore, would not be entitled to commissions until he com-
pleted his undertaking. 
(3) That in the instant case the plaintiffs did not procure 
a contract in writing binding the proposed purchaser to pur-
chase the property. 
( 4) That the above instruction treats the written offer of 
purchaser, which was afterwards scratched out in part, as a 
contract of sale, when in fact it never became binding upon 
the seller and the proposed purchaser. 
(5) That the plaintiffs never introduced the proposed pur~ 
chaser to the seller, but undertook themselves· the negotiaons 
to complete a sale which was never completed. 
Which is signed, sealed and made a part of the record. 
Mar. 6th, 1926~ 
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ERNEST H. WELLS, Judge. (Seal) 
In Hustings Court of the City of Richmond, 
Part II. 
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CERTIFICATE #3. 
The following instruction A, which is in the terms here-
inafter set out, w~ offered by the defendant, objected to by 
the plaintiffs and was refused by the Court, to which· action 
the defendant, by counsel, excepted: ''The Court instr.ucts · 
the jury that if they believe from the evidence that the writ-
ten offer signed J. N. Walker for the Mutual·Insurance Com-
pany dated 1\{ay 5th, 1924, contained the proyision: "Pro-
vided the title .is free from valid objections to be settled for 
within 30 days from date hereof" *' *' *'. This offer to 
be binding for 30 days and do· pay down the sum of $100.00 
• ~~< *' to bind sale";· that the plaintiff received said writ-
ten offer and .said sum of $100.00; that the plaintiff did not 
deliver either the contract or the $100.00 to the defendant; 
that the proposed purchaser declined to settle for said pur-
chase and the plaintiff returned the $100.00 to said Walker; 
and "if they further believe from the evidence that 
p~ge 83 } the defendant has always been ready and willing 
to convey the said property as mentioned in said 
offer #616 E. Franklin Street, and lot upon which is stands, 
then they should find for "the defendant. 
· The grounds stated for such exception by counsel for the 
defe:pdant are as follows: 
_ (1) That the said instruction correctly states the law of 
this case; ·and is supported by the evidence. 
(2) That the facts stated in this instruction, if believed 
by the jury to have occurred, would amount to a cancella-
tion by the plaintiffs of the matters between the proposed 
purcliaser and the defendant; and therefore, the plaintiffs 
were not entitled to commissions. 
Which i.s signed, sealed and made ·a part of the record. · 
ERNEST H. WELLS, Judge. (Seal) 
Mar. 6th, 1926. 
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CERTIFICATE #4. 
The following instruction B, which is in the terms here-
inafter set out, was offered by the defendant, objected to by 
the plaintiffs and was refused by the Court, to which action 
the .defendant, by counsel, excepted. 
"B ". 
The Court instructs the jury that if they believe from the 
evidence that the. plaintiff8 approached the defendant and 
the defendant agreed that the plaintiffs should negotiate a 
sale and receive a commission upon completing the sale of 
her property; that the plaintiffs obtained a written offer 
signed by J. N. Walker for the Mutual Insurance Company; 
under seal 'vith the provision therein relating to alleys to-
gether with the sum of $100.00 to bind the sale, and that de-
fendant declined said offer so presented, that plaintiff, T. 
D. Parrish, wi~hout written nuthority from J. N. Walker ~1-
tered_ the said written offer by striking out that part relat-
ing to alleys, and then the defendant, by her Agent, signed 
it, and if they further believe from the evidence that the said 
Walker was not present and did not by another writing un-
der seal ratify it, then said writing did not constitute a bind-
ing contract between the propo.sed purchaser ·and the defen-
- dant, and if they further believe from the evidence 
page 85 ~ that the :p.urchaser declined to complete the pur-
chase and the plaintiffs returned the said $100.00 
to said Walker without knowledge or consent of the defen-
dant, then the plaintiffs are not entitled to receive a commis-
sion and the jury should find for the defendant. 
That the grounds stated for such exception by counsel 
for the defendant are as follows: · 
(1) That the said instruction correctly states the law of 
this case, ·and is supported by the evidence. 
(2) That the plaintiffs obtained from the proposed pur-
chaser a written offer under seal, and the defendant de- x~ 
.clined to accept it, and the plaintiffs without authority ' 
scratched out a portion of said written offer and thereby re-
leased the proposed purchaser, and the defendant then ac-
cepted said offer as altered, and this amounted to a rejection 
of the offer, and did not co11~+itute an agreement bewteen 
the parties. 
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(3) There being .no valid contract between the defendant 
and the proposed purchase.r, the plaintiffs were not entitled 
to commissions. 
Which is signed, sealed and made a part of the record. 
Mar. 6th, 1926. 
page 86 ~ Virginia, 
ERNEST H. WELLS, Judge. (Seal) 
In the Hustings Court of the City of Richmond,. 
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The following instruction C, which is in the terms herein-
after set out, was offered by the defendant, objected ,tg by 
the plaintiffs and was refused by the Court, to which action 
th~ defendant, by counsel, excepted. 
"c ". 
The Court. instructs the jury that if they believe from the 
evidence that the plaintiffs approached the defendant -and 
requested to be permitted to sell her real estate and that plain-
tiffs procured a written offer of purchase from J. N. Walker 
for the Mutual Insurance Co., 'Vhich contained a condition 
"Provided the title is free from valid objections, to be set-
tled for within 30 days and paid to plaintiffs $100.00 to bind 
the sale; that afterwards Walker decl!ned to complete the 
purchase because he was advised that the defendant could 
not convey title to the strip of land 3 feet wide; to the North 
of the bgilding and the plaintiffs returned to him the $100.00 
paid to bind the sale and if they further believe from the 
evidence, that said J. N. Walker for Mutual Insurance Co. 
would not have offered to purchase the property had he been 
informed that said defendant could not convey 
page 87 } the said strip of land, and if they further believe 
from the evidence that said defendant was ready 
and willing to convey the house and the lot on which it stands, 
then they should find for the defendant. 
------ - -----·--· --·--- ------ --·-· - ---
~8 Supreme Court of Appeals of Virginia . 
. Grayson vs. 'Crockett, 98 Va. 354. 
That the grounds ~tated for such exceptio~ by counsel for 
the defendant are as follows: 
(1) That the said instruction correctly states the law of 
this case, ·and is. supported by the evidence. 
(2) Tl}.at if the jury believed the facts stated in this in-
struction, then the plaintiffs were not damaged and were not 
entjtled to recover commissions. 
Which is signed, sealed and made a part of the record. 
Mar. 6th, 1926. 
page 88 ~ Virginia, 
ERNEST H. WELLS, Judge. (Seal) 
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The following instruction D, which is in the terms herein-
after set out, was offered by the defendant, objected to by 
the plaintiffs and was refused· by the Court, to which action 
the defendant, by counsel, excepted: 
"D ". 
The Court instructs the jury that if they believe from the 
evidence that the plaintiffs approached the defendant and 
requested to be permitted to sell her real estate, and defen-
dant agreed to pay t}le plaintiffs a commission if they should \\~ 
consummate a sale; that plaintiffs procured a written offer -.r 
dated May 5, 1924, signed by J. N. Walker fqr Mutual In-
surance Company which contained the condition: "This offer 
to be binding for 30 qays and to pay down the sum of $100.00, 
the receipt of which is hereby acknowledged to bind sale", 
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And if you fu_rther believe .from the evidence that the de-
fendant was always ready to .convey to the proposed pur-
chaser the building No. 616 E. Franklin Street and the lot 
upon which it stands. and that plaintiffs did not consummate 
the sale but did return the $100.00 to Walker, then 
page 89 }. the plaintiffs cannot recover and they should find 
for the defendant. 
0 aldwelZ vs. Tannehill, 117 Va. 11, pag~ 15: A· broker, says 
Meecham on Agency, rec. 2438 &c. · 
Grayson vs. Crockett, 98 Va. 354. 
The grounds statee f~r such exception, by counsel, for the 
defendant are as follows: 
( 1) That the plaintiffs undertook to complete the sale, or 
at least to procure a written contract binding upon the par-
ties, and as they abandoned the completion of the sale, they 
were not entitled to recover commissions. 
(2) That said instruction correctly stated the law of this 
case and is supported by the· evidence. ... 
Which is signed, sealed and made a part of the record. 
Mar. 6th, 1926. 
ERNEST ~- WELLS, Judge. (Seal) 
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After the Court had refused instructions A, B, C, & D, 
offered by defendant, the Court then ~ave instruction #2, 
asked for by the defendant, which is 1n terms hereinafter 
set out: 
----------
60 Supr~me Cot~rt· of App.eals o.f Virgini~. 
#2. 
The Court instructs the jury that if they believe from the 
evidence that the written contract between J. N. Walker for 
the Mutual Insurance Company and Miss Amelia Bear for 
the sale of the property # 616 East Franklin Street would 
have been consummated or carried into full effect but for 
the act of the a!!id Ward and Parrish in striking therefrom 
the following provision in the same : ''Provided the alleys 
on each side of #616 East Franklin are not to be or will 
not- be closed'', then the jury should find their verdict for 
the defendant. 
ERNEST H. WELLS, Judge. (Seal) 
Mar. 6th, 1926. 
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On the trial of this case after the jury had been sworn 
to try the issue joined and after all the evidence set out in 
Certifjcate No. 1 had· been introduced before the jury, which 
the Court certifies as a part of this certificate to be the evi-
dence and all the evidence introduced in this case, and after 
the Court had been instructed the jury as set out in Certifi., 
cate #2 & #7, which are hereby specifically referred to and 
made a part of this Certificate, and after Argument by Coun-
sel the Jury retired and later returned to the Court the 
following verdict: "We, the jury, on the issue joined, find 
for the plaintiffs and assess their damages at $700.00 with 
interest from June 25, 1924, till paid, w: R. Gibbs, Fore-
man. 
Whereupon the defendant, by Counsel, moved the Court 
that the verdict of the jury be .set aside on the grounds that 
said veJ;dict was contrary to the law and the evidence and 
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misdirection on the law by the court to the jury, which mo-
tion the Court overruled, to which ruling of the Court the 
defendant, by counsel, excepted. 
Which is signed, sealed and made a part of the record. 
ERNEST H. WELLS, Judge. (Seal) 
Mar. 6th, 1926. 
page 92} Allen G .. Collins, 
Attorney and Counsellor at Law 
516-516A Mutual Building, 
Richmond, Va. 
February 27, · !926. 
W. Kirk Mathew.s, Counsel 
for T. D. Parrish & 
N. A. Ward, 
Dear Sir: 
Please take notice that Amelia Bear will apply to the Judge 
of the Hustings Court, Part II, of the City of Richmond, Vir-
ginia, on the 2 day of M·arch, 1926, for ·certificates of evi-
dence and of exceptions in the cas~ of T. D. Parrish and N. 
A. Ward vs. Amelia Bear, and also please take notice that 
said Amelia Bear will apply to the Clerk of said Court for a 
transcript of the record in the case for the purpose of pre-
senting a petition to the Supreme Court of Appeals of Vir-
ginia, for a writ of error and supercedes to the judgment in 
said case. 
Yours truly, 
ALLEN G. COLLINS, 
of counseL 
Please endorse the copy of this letter enclosed and return. 
W. K. MATHEWS, 
WIL~fER L. O'FLAHERTY. 
62 Supreme Court of Appeals of Virginia. 
page 93 ~ I, Walter E. Du V·al, Clerk of the Hustings Court, 
. Part TI, of the City of Richmond, Virginia, do cer-
tify that the foregoing is a true transcript fr.om the fore-
going cause, and I further certify that the notice required 
by Section 3457, Code of 1904, was duly given in accordance 
with said section. Also the bond required to be given in this 
case sus.Pending the execution for a period of ninety days, 
has been given before the Clerk of this Court with surety, 
which surety was approved by the Clerk. . 
Costs of Record, $68.75. 
Given under my hand this 28th day of April, 1926. 
W. E. DuVAL, Clerk, 
By H. G. DuVAL, D. C. 
A Copy-Teste: . 
H. STEWART JONES, C. C. 
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